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TOPICAL INDEX 


1, Control and Regulation in General. 


§ 1. RIGHT TO INSURE IN GENERAL. 

1—No domestic insurance company can write both ordinary fire insurance and automobile 
insurance. Allin, Ins. Com’r, v. American Indemnity Co. (Ky.)..................5. 1146 

1—Language that nothing in act permitting creation of corporations to establish automobile 
clubs shall be construed as legalizing corporations to write insurance ‘“‘as agents” held 
not to authorize corporation to insure its membership. National Auto Service Cor- 
poration v. State. (Tex.) 

§ 2. WHAT CONSTITUTES INSURANCE. 

2—lInsurance policy is contract. Peterson v. Hudson Ins, Co. (Ariz.)................. 101 

2—Whether contract is one of insurance is determined by its purpose, effect, contents, and 
import, and not necessarily by terminology used, though it contain declarations to 
contrary. Membership certificate providing that "for annual dues corporation would 
repair accidental damage to member’s automobile in specified amounts held “insurance 
contract,” not service charge, warranting forfeiture of charter because corporation 
issuing ‘certificates failed to comply with insurance laws. National Auto Service Cor- 
pers: %: BO: . CRO oink sé 2d i cries cap hew aun ba dean es Hoe caw» €dmanies Kear en 1139 

§ 4. CONSTITUTIONAL AND STATUTORY PROVISIONS. 

4—Statute imposing personal liability on policy on agent of insurance company authorized 
to do business in state held not unconstitutional as abridging privilege of contract 
and depriving agent of defense of agency. Wilkinson et al. v. Goza. (Miss.) 

4—Statutory provision for review of decision of insurance commissioner by certiorari or 
mandamus held not exclusive and not violative of due process clause as denyi 
em -” federal courts. King, Insurance Commissioner, v. Aitna Ins. Co. et al. 
( 

4—Statute ‘relating to liability of fire insurance company in case of total or partial loss 
held not impliedly repealed by subsequent statute prescribing uniform fire licy. 
Niagara Fire Ins. Co. of New York, N. Y. v. Raleigh Hardware Co., Inc. (U. S.)...1035 

4—Valued policy law held not to deprive insurer of property without due process, though 
building depreciated in value between date of policy and its destruction. Fox v. 
Waiheraees  Diebaation’ Fee, Gas CUED ios kn coos ccs th tes Sicksc cn cbet ee uasdecwses 1075 

§ 10. SUPERVISION BY ‘PUBLIC OFFICERS OR COURTS. 

10—“Insurance commissioner” is ministerial officer with only such powers as statute confers 
upon him. While statutory discretion of insurance commissioner cannot be controlled 
unless it is exercised arbitrarily, he may be restrained where he undertakes to act 
without authority. Allin, Ins. Com’r, v. American Indemnity Co. (Ky.) 

10—Where statutory provision regarding handling of insurance funds in superintendent of 
insurance’s hands pending rate determination could not be strictly complied with, 


circuit court had inherent power to provide for safe —s of funds. Statute 


viding for superintendent of insurance’s safe-keeping disputed amounts pending 
determination of insurance rates, applies only where superintendent orders reduction, 
and not where insurance companies apply for increase, since there is no right to 
collect increased rates until increase is approved. Although collection of increased 
insurance rates applied for pending determinaton of application was unauthorized, circuit 
court had inherent power to regulate superintendent of insurance’s safe-keepin < 
disputed amounted in any way seeming feasible. State ex rel. v. North Britis 
Mercantile Ins. Co. Ltd. (Mo.) 

10—Direction in decrees that insurance commissioner accept all life insurance policies con- 
taining aviation clauses like that proposed by insurance company grant injunction 
against his interference with insertion thereof in its policies held erroneous. Pacific 
Mut. Life Ins. Co. of California v. Fishback. (Wash. 

10—Statute providing that indemnity companies should be “subject to same examination and 
supervision by insurance commissioner as fire insurers held not to confer authority 
on commissioner to regulate rates of ees companies. 7Etna Casualty & Surety 
Co. et al. v. Lawson, Auditor. (W. 

§ 15. FOREIGN UNDERWRITERS OR. COMPANIES AND THEIR AGENTS. 

$ 16. WHAT CONSTITUTES “DOING BUSINESS.” 

16—Canadian company insuring life of resident held not “doing business” within state, as 
regards jurisdiction, where application was made and policy issued in Canada. Con- 
ducting medical examination in New York, where insured resided, held not “doing 
business” within state by foreign insurance company. Foreign life insurance company’s 
reinsuring of risks held not “doing business’ within state of residence of persons 
— as regards jurisdiction. Kasprzak v. Mutual Life Assur. Co. of Canada. 
(U. 

$. tz. APPLICATION OF LOCAL LAWS. 

17—Constitutional provision that foreign corporations shall not transact business within state 
on more favorable conditions than domestic corporation does not prevent foreign 
corporation with power to write both fire and automobile insurance from writing only 
one kind of insurance within the state. Allin, Ins. Com’r, v. American Indemnity Co. 


(Ky.) 1 
§ 20. LOCAL AUTHORITY OR LICENSE AND LICENSE FEES OR TAXES. 
20—As respects licensing, insurance commissioner is not concerned with charter wers of 
foreign insurance corporation, but only with what powers it proposes to exercise within 
state. Public policy of Kentucky is not opposed to licensing of foreign insurance 
corporation to write only automobile insurance within state, though its charter also 
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authorizes it to write fire insurance. Allin, Ins. Com’r, v. American Indemnity Co. 


(Ky. 

20—Statute imposing license fee on foreign fire insurance companies based on percentage 
of “total premiums’ collected in state held not to permit deduction for premiums 
returned to policyholders. Statute imposing license tax on foreign fire insurance com- 
panies, based on percentage of “total premiums” collected in state, held not to 
authorize deduction from total em on account of reinsurance. King, Insurance 
Commissioner, v. Aétna Ins. Co. (S. 
25. —— CIVIL LIABILITY OF AGENTS. 

25—Defendants’ acts in relation to fire policy held to bring them within statutory definition 
of insurance agents, making them personally liable w policy, where insurance com- 
panies were unauthorized to do business in state. ilkinson et al. v. Goza. (Miss.) 821 
26. ACTIONS. 

26—Proceedings for construction of statute taxing foreign fire insurance companies and 
for injunctive relief against companies in event of noncompliance with law held 
within equity jurisdiction on — > ve uacy of legal remedy. King, Inurance 
Commissioner, v. AStna Ins. &. al. ey 949 


II. Insurance Companies. 
(B) MUTUAL COMPANIES. 


§ 52. INCORPORATION, ORGANIZATION AND EXISTENCE. 

52—In action on insurance certificate against nonprofit mutual relief association organized 
without capital stock, that association allegedly violated charter by making profit for 
president held not to make applicable to association statute pertaining to life insur- 
ance companies. In action on insurance certificate issued by nonprofit mutual relief 
association organized without capital stock, record held insufficient to raise issue 
whether association was conducted for president’s profit, as regards applicability of 
statutes regulating life insurance companies generally. Logan v. Texas Mut. Life 
Ins. Co. (Tex.) 

§ 61. INSOLVENCY AND DISSOLUTION. 
66. REORGANIZATION 

66—State having granted mutual company right to engage in insurance business as stock 
and mutual company under reorganization plan, policyholder cannot ee legality 
of steps leading thereto. Circuit court held without power, in suit 7 ans 
to appoint receiver of assets of insurance company reorganized wi approval 
superintendent of insurance. State ex rel. St. Louis Mut. Life Ins. Co. et al 
Mulloy. (Mo.) 


Ill. Insurance Agents and Brokers. 
(A) AGENCY FOR INSURER. 


§ 75. IMPLIED AGENCY. 

75—Facts that insurance agency delivered policy, issued by it as insurer’s agent, to insured, 
through one procuring and delivering policy, and allowed him to take commission from 
premium, did not make him insurer’s agent. Cooper v. Froelke et al. (Wis.) 

§ 76. EVIDENCE AS TO AGENCY. 

76—Evidence held insufficient to show that person adjusting fire loss was authorized to adjust 
loss either by insurer or by one authorized to name adjuster. Sussex Fire Ins, Co. 
v. Barton. (Ala.) .. 364 

76—Where agency of one applying for fire insurance policy was denied by insurer under 
oath, burden was on one suing on policy to prove agency. Bronx Fire Ins. Co. v. 
Wasson. (U. S.) . 1032 

76—Evidence held not to support finding ‘that one ‘through whom insured obtained auto- 
mobile liability policy was insurer’s (agent. Statutory presumption that person doing 
certain acts respecting insurance is insurer’s agent is inapplicable to transactions in 
another state, laws of which contain no equivaent provisions. Cooper v. Froelke 
et al. (Wis.) 


§ 77. ESTOPPEL TO DENY AGENCY. 

77—Notwithstanding automobile service company’s service contract to furnish members 
accident insurance, insurer issuing accident policy thereunder, was not liable to a 
member accidentally killed after his policy expired, on theory of estoppel to deny agency 
of the service company. ‘Trail v. Pioneer Automobile Service Co. et al. (Mo.) 

§ 78. SCOPE AND EXTENT OF AGENCY. 

78—Insurer may limit agent’s authority regardless of agent’s rank or designation. 
Slade Lumber Co. v. National Surety Co. (Cal.) 

78——That insurer’s general agent claimed authority to issue instructions and authorize 
issuance of policies contrary to insurer’s written instructions would not bind insurer. 
American Fire & Marine Ins. Co. v. Seymour. |La. 

§ 81, INDIVIDUAL INTEREST OF OFFICER OR AGENT. 

81—Fire insurance policy issued by insurance agent on his own property is voidable at 
option of insurer. enshaw v. Globe & Rutgers Fire Ins. Co. (W. Va.) 


§ 83. a = AGENTS AND THEIR SURETIES. 
. In genera 
83(1)—Evidence sustained insurance agent’s recovery of refund in cash bond given in lieu 
of fidelity. bond as against contention that agent failed to properly inspect applicant, 
resulting in loss to insurer. Edmond v. Unity Industrial Life Ins. Co., Inc. (La.) 283 
83(1)—Insurer suing local agent for issuing prohibited policies without written authoriza- 
tion, need not allege and prove it would have refused to authorize issuance of such 
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policies where agent assumed request for authorization was unnecessary. As respects 
liability to insurer, insurer’s agent held bound to know details of insurer’s business 
and subject-matter of printed instructions, including listing of risks agent could not 
write without authorization. As respects local agent’s liability, insurer’s failure to 
instantly cancel policy issued without authorization held not ratificatioon thereof where 
loss occurred before insurer had notice of issuance. Policies issued without authoriza- 
tion held not ratified because insurer failed to cancel them within three days after 
notice of issuance reached general agent’s office. Insurer held not estopped to recover 
from agent loss incurred through unauthorized issuance of policies, where insurer did 
not discover agent’s violation of instructions until after loss occurred. Agent sued 
by insurer for unauthorized issuance of policies, to avail himself of estoppel must 
show insurer’s failure to repudiate policies sooner, resulted in his being misled or 
assuming position different than he would have assumed. American Fire & Marine Ins. 
Co. v. Seymour. (La.) 

$ 84. COMPENSATION OF AGENT. 

(2). Right to commissions. 

84(2)—Where company notified insurer that no insurance would be placed if broker there- 
tofore negotiating for company received any commission, whereupon negotiations were 
discontinued, and insurance was subsequently placed direct, insurer was not liable to 
broker for commission. Insurer, acting in good faith, cannot be held liable for broker’s 
commission solely on ground that broker’s client acted in bad faith to prevent placing 
of insurance by broker. Erlin v. National Union Fire Ins. Co. (Cal.) 

84(2)—Insurance broker could retain commission only to time of cancellation of bond ‘by 
insured, and was required to return balance to insurer. Independence Sharing Cor- 
poration v. Fidelity & Deposit Co. of Maryland et al. (N 

(6). Actions for compensation. 

84(6)—Insurance broker who alleged placing of insurance that entitled him to commission 
cannot recover on ground that placing of insurance was prevented by fraud of insurer 
and insured. Erlin v. National Union Fire Ins. Co. 

§ 85. BREACH OF CONTRACT BY PRINCIPAL. 

85—Insurance agent held entitled to recover against insurer for loss of commissions from 
refusal to accept risks, notwithstanding agency contract reserved to insurer right to 
withdraw authority from agent to write insurance without notice and called for commis- 
sions on net premiums collected and policies actually issued. Sporl v. New York In- 
demnity Co. (La.) 


§ 86. EXTENT AND EXERCISE OF POWERS OF AGENTS. 

§ 89. ASSISTANTS AND CLERKS OF AGENTS. 

89—Where duly authorized insurance agent employs subagent to solicit insurance and perform 
other acts in relation thereto, acts of subagent within scope of delegated authority are in 
effect acts of agent. Isaac et al. v. Donegal & Conoy Mut. Fire Ins. Co. (Pa.).... 

§ 92. EVIDENCE AS TO AUTHORITY. 

92—Evidence in insurer’s suit against local agent failed to establish that general agent could 
waive required written authorization to issue prohibited policies or that he waived 
such authorization. American Fire & Marine Ins. Co. v. Seymour. (La.) 

92—Evidence that insurer’s agent was stockholder and director in insurance company held 
admissible on question of his authority to collect renewal premiums and receipt there- 
for. Evidence in action on life insurance policies that agent, to whom renewal 
premium was paid, subsequently collected such premiums on other policies with insurer’s 
approval. held admissible. Letter trom insurance companv’s president. asking its agent 
to get behind renewal of certain life insurance policies, held admissible on question of 
oxent authority to collect renewal premiums. Stonewall Life Ins. Co. v. Cooke. 
(Miss 

$ 93. UNAUTHORIZED AND WRONGFUL ACTS OF AGENT. 

93—Petition against fire insurer based upon misrepresentation of insurer’s agent, after re- 
ceiving application and money, that policy would he isened and property was mean- 
while covered, held demurrable because not alleging insurer authorized misrepresentation. 
Home Ins. Co. of New York v. Fain. (Ga.) 

93—Insured’s petition alleging fire policy was issued by defendant as authorized agent of 
named insurer and that -policy was in force at date of fire, but not allesing that agent 
personally bound itself or exceeded authority without exhibiting power, held not to state 
cause of action against agent. Miller v. Powers & Tuttle, Inc. (La.) .. 1051 

93—Agent for life insurance company, who misannropriated loans on policies by forgoing 
insured’s indorsement and cashing checks, held not acting within scone of employmnet 
so as to render company liable to party cashing checks. In action against life insurance 
company to recover money paid out on checks representing loans to insureds, but 
cashed and misappropriated by insurance agent, agreed facts held not to establish 
neglicence of insurance company in failing to discover forgeries of agent and misapnro- 
nriations, so as to render it liable to plaintiff. Star Restaurant v. Metropolitan Life 
Ins. Co. (Vt.) ; 

§ 94. RATIFICATION. 

94—Insurer’s retention of benefits obtained by agent constituted ratification of agent’s acts: 
presumption being agent communicated to insurer specific insurance desired. Rubinson 
et al. v. North American Accident Ins. Co. of Chicago, Til. (Nei br.) 

94—Where insurance agent issued fire policy on his own Dronerty, waiver of dual agency 
or ratification of policy will not be imputed to insurer. if insurer promptly repudiates 
policy after acquiring knowledge of dual agency. Evidence held to support finding 
that insurer, through state agent, had knowledge hefore fire that local agent issued fire 
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olicy on his own property, as basis for insurer avoiding policy because of duual agency. 
enshaw v. Globe & pengers Fire Ins. Co. (W. Va.) 
§ 95. NOTICE TO AGENT. : , 2 . 
95—Agent’s knowledge acquired while acting for pupae for which he is employed is 
insurer’s knowledge. Hartford Fire Ins. Co. v. Williams et al. (Miss.) w+ es 
95—Information acquired by insurance agent when obtaining accident insurance application 
held imputed to insurer. Rubinson et al. v. North American Accident Ins, 
of Chicago, Ill. (Nebr.) ? . . 
95—Facts ascertained by insurance agent within scope of his authority are imputable to 
insurer, regardless whether transmitted to insurer. American Nat. Ins. Co. v. Park. 
(Tex.) 


(B) AGENCY FOR APPLICANT OR INSURED. 


§ 96. CREATION OF AGENCY TO PROCURE INSURANCE IN GENERAL. 

96—Principle that insured had no right to select agency to look after payments of accumu- 
lative accident insurance premiums held inapplicable where _ personality of agency 
performing such service was matter of indifference. Dwight R. Woodford Co., Inc. 
v. Johnson. (Mass.) 

§ 97. CREATION OF AGENCY FOR BOTH PARTIES. 

§ 98. IN GENERAL 

98—Facts held to*show that person procuring fire policy acted as insurance broker, making 
him insured’s agent, notwithstanding he received commission from insurance ents, 
and previously insured property with them. Bardwell et al. v. Commercial Union 
Assur. Co., Limited. (Vt.) 

§ 101. SCOPE AND EXTENT OF AGENCY. 

101—Scope and extent of insurance agent’s authority is shown, not merely by his title 
and written commission or credentials, but by business he is permitted to and does 
do in insurer’s name, or with latter’s apparent acquiescence and consent. Stoner et 
al. v. First American Fire Ins. Co. of New York. (Ia.) 

101—Trustee held mortgagee’s and not mortgagor’s agent, hence trustee had no authority to 
surrender mortgagor’s fire policy, containing clause protecting mortgagee, to insurer for 
cancellation. Firemen’s Fund Ins. Co. v. Farrington et al. (Tex.)................. 107 

101—Evidence of secret limitations on insurance agent’s authority, contrary to authority 
with which principal clothed him through long and extensive dealings with insured, 
is — Massachusetts Bonding & Ins. Co. v. R. E. Parsons Electric Co. 


(U. 
§ 102. DURATION AND TERMINATION OF AGENCY. 


102—Contract construed to mean that, on insured’s acceptance of insurance agent’s bid, 
agent was to furnish, and insured accept, necessary policies, and not that acceptance 
of bid constituted continuing contract of employment as agent to furnish all insurance 
needed by insured for three years. If agent is employed only to procure policy, his 
agency is not continuing and ceases on delivery of policy to insured. Leon Irwin 
& Co., Inc. v. Board of Com’rs of Port of New Orleans. (La.) 

§ 103. AUTHORITY AND DUTIES OF AGENT AS TO PRINCIPAL. 

103—In action by successor of deceased insurance agent through whom insured took special 
accumulative accident policy, against insured for premiums paid by successor, whether 
custom was for agent to take charge of renewals of such policies, and whether insured 


ont successor to do so, held for jury. Dwight R. Woodford Co., Inc. v. Johnson. 
ass. 


§ 104. eae oy TO PROCURE INSURANCE AND LIABILITY THERE- 


104—Provision of sales contract that seller might insure truck “to properly protect’ 
purchaser, seller, and seller’s assignee, authorized taking out insurance for term _reason- 
a, sufficient to protect seller’s and assignee’s interests. Di Mauro vy. Aitna Ins. Co. 
(Conn.) 


§ 107. EXTENT AND EXERCISE OF POWERS OF AGENT. 

§ 110. —— EVIDENCE AS TO AUTHORITY. 

110—Burden was on plaintiff in action on fire insurance policy to show authority of 
defendant’s agent to enter on policy defendant’s consent to assignment of plaintiff's 
interest therein. Testimony that agent, entering on fire insurance policy insurer’s 
consent to assignment of insured’s interest therein, was merely soliciting agent without 
authority to do so, held admissible in action on policy. It will not be assumed, in 
absence of evidence, that insurance agent is more than soliciting agent. Fact that 
insurance agent is permitted or required to countersign policies does not authorize 
him to bind insurance company by insurance contract; such fact not being evidence 
that he is more than soliciting agent. Burden is on nlaintiff. in action on fire insurance 
policy, to show that defendant’s agent had authority to bind defendant by his act. 
Stoner et al. v. First American Fire Ins. Co. of New York. (Ia.) 

§ 113. NOTICE TO AGENT. 

113—Buyer of truck who by contract authorized seller to take out insurance held bound by its 
knowledge of terms of policy taken pursuant to such authorization. Di Mauro v. Hina 
Ins. Co. (Conn.) ; 

113—Insurance company was charged with knowledge of course of business between its 
agent and insured during period in which agent issued numerous policies to insured, 


including some after they were effective. Massachusetts Bonding & Ins. Co. v. 
R. E. Parsons Electric Co. (U. S.) 
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IV.  Insurable Interest. 


§ 114. NECESSITY IN GENERAL. 
114—Insurance policy, taken by one without insurable interest in insured’s life, is void. 
One may take out insurance on his own life and designate whom he pleases as benefi- 


ciary. Inter-Southern Life Ins. Co. v. Stephenson. (Ky.) 1200 


114—Industrial life policy procured and paid for by beneficiary without insurable interest 
is void as against public policy. Insured procuring and paying for industrial life 
olicy could lawfully name cousin as benédielery. Evans v. Independent Nat. Life 
ns. Co. Ince. (La.) 

§ 115. WHAT CONSTITUTES INTEREST IN PROPERTY. 

(2). Persons having insurable interest in general. 

115(2)—Married woman whose funds were used in construction of house on premises owned 
by husband, who stated to insurer that he and his wife owned property together, had “‘in- 
surable interest” in property. Hurley et al. v. National-Ben Franklin Fire Ins. Co. 


(5 Mortgagor and mortgagee. 3 
115(5)—Registered fee owner who had actual possession of property held to have insurable 


interest, although lien of mortgage existed. Fuller v. Mohawk Fire Ins. Co. (Minn.) 590 


115(5)—Mortgagor and mortgagee each has insurable interest in mortgaged premises, and 
insurance taken by one on his own interest and in his own favor daes not inure to other’s 
benefit. Farmers’ & Laborers’ Co-Op. Ins. Ass’n. of Audrain County v. Bank of Cen- 


tralia et al. (Mo.) .1282 


115(5)—Mortgagees had insurable interest in ‘mortgaged building to extent of mortgage, and 
could have taken out insurance against fire loss directly payable to them. Savarese et 
al. v. Ohio Farmers’ Ins. Co. (Ohio.)................. 
115(5)—Debit was mortgagee’s insurable interest in mortgaged house. Violation of Federal 
Farm Loan Act under which loans must not exceed 50 per cent. of value of mortgaged 
land and 20 per cent. of permanent insured improvements thereon would not invalidate 
mortgage given to secure loan as respects mortgagee’s insurable interest. First Carolinas 
Joint Stock Land Bank v. Stuyvesant Ins. Co. (S. C.). 
§ 116. a. Gea INTEREST IN HUMAN LIFE OR HEALTH. 
(1). In gene 
116(1)—Relationship” of cousin held not in itself to create insurable interest. Evans v. 
Independent National Life Ins. Co. (La.) 
116(1)—One can have no “insurable interest” where the only right arises under contract 
which he had no authority to make. Moseley v. American Nat. Ins. Co. on 
116(1)—Life policy taken out on life of officer and stockholder and assigned to corporation 
for its benefit held valid under Texas laws. Lincoln Nat. Life Ins. Co. v. Scales. 
(U. S$.) pinige 
(3). Brother and sister. 
116(3)—-Sister has insurable interest in her brother’s life. Life insurance policy, payable to 
insured’s sister, whose husband gave check for unpaid portion of initial premium, held not 
void as wagering contract on ground that neither beneficiary nor her husband had insur- 
able interest in insured’s life. Inter-Southern Life Ins. Co. v. Stephenson. (Ky.) 
(5). Creditors. 
116(5)—Creditor had insurable interest in debtor’s life to extent of debt and premiums or 
assessments paid by creditor to keep policies alive, even if policies were issued without 
debtor’s consent, and notwithstanding debtor had been discharged in bankruptcy. Livesay 
v. First Nat. Bank of Lockney, Tex. (Tex.) .. 
116(5)—Assignment of life policy which, less loan thereon, was $4, 750, annual premium being 
$236.20, by insured, aged 51, indebted to assignee for $3,000, held not invalid as consti- 
tuting wager. New York Life Ins. Co. v. Nydes et al. (U. S.) ; : 
§ 121. NECESSITY OF INTEREST TO SUSTAIN ASSIGNMENT. 
121—Issued life policy may be assigned to one having no insurable interest in insured’s 
life. A®tna Life Ins. Co. v. Hooker. (U. S.) : Sa etait 
§ 123. EXTINGUISHMENT OF POLICY. 
123—That mortgagee accepted proceeds of fire policy taken out by mortgagor held not to 
extinguish mortgagee’s insurable interest in mortgaged property. First Carolinas 
Joint Stock Land Bank v. Stuyvesant Ins. Co. (S. C.) 
123—Bankruptcy of corporation which carried insurance policy on life of officer and large 


stockholder held not to terminate right of corporation to insurance. Lincoln Nat. Life 
Ins. Co. v. Scales. (U. S.). 


V. The Contract in General. 


(A) NATURE, REQUISITES AND VALIDITY. 

§ 124. NATURE OF CONTRACT. 

124—Life policy issued in consideration of payment of dues and assessment policy rather 
than policy of old line company. Bowers v. Missouri Mut. Ass’n. (Mo.) 

124—Fire insurance contract is mere personal contract to indemnify insured against loss. 
Fireman’s Fund Ins. Co. v. Smith et al. (Wash 

§ 127. EXISTENCE AND CONDITION OF SUBJECT- MATTER. 

127—Recovery could not be had on fire policy where insured dance hall was destroyed at time 


a executed and delivered. Sholund et al. v. Detroit Fire & Marine Ins. 
(Wash, ) d 
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§ 128. EXECUTORY AGREEMENTS TO INSURE. 
(1). In general. 

128((1)—Agent may bind fire insurer to risk by oral contract to insure without disclosing 
name of company to insured. Where agent represented defendant and other insurers, 
defendant could not be bound where agent agreed to write insurance but did not allocate 
risk or portion thereof to defendant before fire occurred. Sholund et al. v. Detroit — 
& Marine Ins. Co. ((Wash.) 

§ 129. POWERS OF AGENTS IN RESPECT OF CONTRACTS IN GENERAL. 

129—Any person proposing to contract with mutual insurance company is charged with 
notice limitations on powers of such company’s agent to issue policy. Mutual fire 
insurance company’s secretary held acting within authority in dealing with members 
for additional insurance. Telford et ux. v. Bingham County Farmers’ Mut. Ins. 
Co. et al. (Ida.) 

129—Additional fire insurance approved day following fire held not effective on ground 
that insured when applying therefor before fire paid premium to agent who said 
policy would be effective from date of application. Fenley v. Phoenix Ins. Co. of 
Hartford, Conn. (Ia.) 


$ 130. APPLICATION OR OFFER AND ACCEPTANCE. 
1). In general. 
130(1)—Mutual fire insurance company held liable for agent’s negligence in failing to 
issue policy covering member’s dwelling same as if mutual company was ordinary 
commercial one. Failure of member of mutual fire insurance company to pay policy 
fee for additional insurance at time of application therefor held not to prevent recovery 
for agent’s negligence in not issuing policy. Telford et ux. v. Bingham County 
Farmers’ Mut, Ins. Co. et al. (Ida.) 
130(1)—Where insured attempted to cancel application before policy was issued, there 
was no insurance contract, and hence no consideration for premium note sued on by 
soliciting agent. Foster v. Morrison. (La.) 
130(1)—That application was signed by insured’s husband held not to invalidate policy. 
First Texas Prudential Ins. Co. v. Pipes. (Tex.) . 1237 
130(1)—To create enforceable insurance contract, rte minds must meet on_ essential 
elements. Massachusetts Bonding & Ins. Co. v. E. Parsons Electric Co. (U. S.).. 439 
130(1)—Applicant held not bound to take life ees ‘raising premium above that proposed 
in application. American Ins. Union v. Lowry. (U. S.) 726 
(2). Necessity of acceptance and a proval. 
130(2)—Application for insurance is offer, which does not become contract until accepted by 


insurance company through one authorized to do so, though accompanied by premium 
note. Foster v. Morrison. (La.) 946 


(4). Effect of delay. Mh ; 
130(4)—Insurer cannot complain of inexcusable delay in issuing policy because of 


agent’s dilatory conduct or inefficiency. Massachusetts Bonding & Ins. Co. v. R. 
Parsons Electric Co. (U. S.)... 


. Offer to insure and acceptance. 
130(7)—Insured who received and retained public liability policy paying premiums there- 
under, and enjoying protection, held liable for balance of premiums, though original 


contrat called ae for compensation insurance. Sutherland Bros. 

o. 

130(7)_—Where son took out. insurance on life of father without his knowledge or consent, 
and father died before receiving application for policy, son held not entitled to recover 


amount of policy since no insurance contract ever existed. Moseley v. American 
Nat. Ins. Co. (S. C.) 


(7). Offer to insure and acceptance. 
130(7)—Where policy was not accepted by insured, it did not bind 
Co. v. Lewis et ux. (Tex.). 
130(7)—Insurer by requiring application to state plan. of insurance as described in rate 
book held not to commit itself to issuance of policy containing any particular suicide 
and incontestable clauses. Smith Bros. Properties Co. v. AStna Life Ins. Co. (U. S.) 487 
§ 131. VALIDITY OF ORAI, CONTRACTS. 
(1). In general. 
131(1)—Insurance contract is not completed until minds of parties meet on essential 
elements and is not binding until reduced to writing. Hike Hancock Mutual Life 
Ins. Co. v. Ludwick. (Ga.). 
131(1)—Parol contract of insurance, to be valid, must show intention of parties to make 


such contract effective in praesenti. Zurich General Accident & Liability Ins. Co. 
Ltd. v. Baum. (Va.). 


131(1)—Absent statutory inhibition, insurance contracts may be made orally. 

Fidelity Nat. Ins. Co. v. Burton. (U. S.) 
(2). Authority of agent. 

131(2)—-Secretary of mutual fire insurance company could not waive prescribed require- 
ments as against other members and enter into valid_oral contract with members for 
a Telford et ux. v. Bingham County Farmers’ Mut. Ins. Co. 
et al. a. 

131(2)—-While court should not endeavor to spell out completed enforceable contract 
merely because of equities of situation, it should not permit principal to escape agent’s 
oral contracts because of niceties and legal exactness of written contract were not 
provided for. Insured may rely on oral insurance agreement. made by insurance 
agent acting with apparent authority. Insurer charging insured for term beginning 
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with date of each policy, issued by agent who was its sole representative in dealing 
with insured for years, though delivered long after insurance became effective, held 
liable for loss occurring between agent’s oral renewal of policy and formal issuance 
of new policy. Massachusetts Bonding & Ins. Co. v. R. E. Parsons Electric Co. 


132—Under provision of binding receipt, accident policy not issued until two days after 
insured’s accidental death never became effective. National Life & Accident Ins. 
Co. v. Fox. (Tenn.) 
§ 133. FORMS AND REQUISITES OF POLICY. 
(2). Style and size of type. 
133(2)—Double indemnity provision held violative of state statute requiring exceptions, to 
be printed with same prominence as benefits to which applicable. Mutual Life Ins. 
Co. of New York v. Schenkat. ) 
(3). Execution of policy, 
133(3)—Fire policy, not countersigned by insurer’s agent until after fire, held not bindi 
on insurer. St. Paul Fire & Marine Ins. Co. v, Phoenix Assurance Co. Ltd. 
§ 134. PAPERS ACCOMPANYING POLICY. 
(1). In general. 
134(1)—Employee’s rights under group policy would not be affected by failure of certificate, 
evidencing his inclusion in policy, to reach him. All States Life Ins. Co. v. Tillman. 
(Ala.) 
(2). Necessity of attaching copy of application. 
134(2)—-Under statutes, application may be attached to life policy and expressly made part 
thereof. American Ins. Union v. Lowry. (U. S.) 
§ 136. DELIVERY AND ACCEPTANCE OF POLICY. 
, (1). Necessity of delivery. 
136(1)—Acceptance of premiums pending negotiations for issuance of life policy do not 
bind company. Agreement between insurance company and employer for issuance of 
group insurance for not less than ten employees held not to insure deceased where 
no policy was delivered, actually or constructively, to deceased, or even written or 
issued, as contemplated by agreement. John Hancock Mutual Life Ins. Co. v. 
Ludwick. CEP e eos Shanes . . F 
136(1)—In action on life and accident insurance policies, evidence held to support verdict 
finding that insured’s postdated check was unconditionally accepted in payment of first 
premiums, entitling beneficiary to recover without manual delivery of policies to insured. 
Martin v. Business Men’s Assur. Co. of America. (Minn.) 
Sufficiency and effect of delivery. E ; 
136(2)—Life insurance policy, delivered to beneficiary, as directed by insured, in whose name 
beneficiary receipted therefor, held not void for nondelivery to insured. Inter-Southern 


Life Ins. Co. v. Stephenson. (Ky.) .... 1200 


136(2)—As respects delivery, that life policy was written and ready for delivery is 
practical construction of contract disclosing that terms of insurance were agreed on 
United Fidelity Life Ins. Co. v. Handley. (Tex.) 
(3). Conditional delivery or acceptance. 
136(3)—There may be conditional delivery of fire insurance policy. 
v. Wasson. Jo Tessa rie oe % Tia 3 gilts eciael ; 
(4). Effect of condition as to delivery while insured is in good health. 
136(4)—That insurance applicant, who in good faith represented she was in sound health, 
was then afflicted with unmanifested incipient fatal malady, did not avoid policy. 
That insured had tuberculosis in advanced stage two months after application held not 
conclusive that insured had symptoms recognized by her when she procured policy. 
Although life policy provided for nonliability unless insured was in sound health 
at issuance, test was not accuracy, but good faith of insured’s representation of 
sound health. National Life & Accident Ins. Co. v. Lee. (Ga.)............. ae 
136(4)—To make out defense under policy providing that insurer assumed no obligation 
unless insured was in sound health on delivery of policy, insurer need only show that 
insured was not in sound health at time of issuance of policy, and that condition 
contributed to his death. Mack v. Western & Southern Life Ins. Co. (Mo.) 
136(4)—Provision that life policy should not be binding, unless insured was in sound 
health on date thereof, made sound health condition precedent to recovery. Life policy 
conditioned on insured’s being in sound health on date thereof held not forceable, 
where court found insured had valvular heart disease. Karp v. Metropolitan Life 
Kes: Ce ee Bee se Py iss teas OE aan 
136(4)—Under provisions of application, life policy took no effect where insured was in 
unsound health when policy was delivered. Bankers’ Ins. Co. v. Guzan et ux. (U. S.) 
136(4)—Condition of delivery of policy during insured’s good health invalidated policy 
delivered after insured was informed he was going blind. Mutual Life Ins. Co. of 
Now. Sark :v:. Coes: 0G a... CP x 40k sips chess chne Rte rccmmter ae bus Sdmelee ds 
(5). Acceptance and effect thereof. 
136(5)—Generally, insured, accepting and retaining policy, is estopped from asserting that 
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policy is not parties’ contract. S. E. Slade Lumber Co. v. National Surety Co. (Cal.) 942 


136(5)—On delivery of automobile liability policy in accordance with application, insurance 
contract became complete without further assent on insured’s part, though policy con- 
tained terms and conditions not stated in application. Deduction of 20 per cent. 
dividend from premiums shown on schedule accompanying application held not to 
require conclusion that policy, authorizing dividends declared by board of directors, 
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was not issued in accordance with application. American Mut. Liability Ins. Co. v. 
Condon. (Mass.) va 8 
136(5)—Failure of insured to read policy furnishes no ground for nullifying conditions 

thereof. Karp v. Metropolitan Life Ins. Co. (N. H. 
136(5)—Insurer cannot be released by insured’s good faith acceptance without examination of 
policy written by agent. Rathblott v. Rove Indemnity Co. 
§ 137. tee OF PREMIUM OR DU 
(1). Necessity of payment to bind company. 
137(1)—Failure to include decedent’s name among names insured under group life policy 
certified to insurer by employer, and to pay premiums for such employee monthly, held 


to preclude recovery. Magee v. Equitable Life Assur. Soc. of the United States. CN. ) 


137(1)—In Texas, and generally, payment of first premium may be condition precedent to 
effectiveness of life policy, and must be fulfilled. American Ins. Union v. Lowry. 
U. SG. 
: eo). Necessity of payment during continued good health or lifetime of insured, 
137(2)—Agreement postponing insurance until insured’s payment of first premium while 
in sound health is valid. Greenbaum v. Columbian Nat. Life Ins. Co. of Boston, 
Mass. (U. 
(3). What constitutes payment in general. 
137(3)—Fixed date of life policy, not uncertain date of delivery, held to determine due 
date of premiums and to begin count of policy years as respects payment of first 
premium. American Ins. Union v. Lowry. (U. S.) 
§ 138. VALIDITY IN GENERAL. 
(1). In general. 
138(1)—Contract whereby employer carried group insurance for employees was valid, and 
administratrix could not compel employer to deliver proceeds to employee’s estate. 
In re Hooper’s Estate. (N. Y.) 
138(1)—Insurance policy is voluntary contract which may be made upon such terms and 
conditions, not conflicting with public policy, as parties agree. John Hancock Mut. 
Life Ins. Co. v. Hicks. (Ohio.) 
§ 139. LEGALITY OF OBJECT. 
139—Indemnity against loss which indemnitee may purposely cause, or against loss arising 
from his immoral, fraudulent, or felonious conduct, is void as against public policy. 
Fidelity-Phenix Fire Tns. Co. of New York v. Murphy. (Ala.) 
139—Woman who was living with insured as his concubine held ‘eligible to be named 
as beneficiary in life policy. Grayson v. Life Ins. Co. of Virginia. (La.) 
§ 141. ESTOPPEL OR WAIVER AS TO DEFECTS OR OBJECTIONS. 
(1). In general. 
141(1)—Provisions of insurance policy as to method of delivery may be waived by agent 
authorized to solicit business and deliver policies for insurer. Inter-Southern Life Ins. Co. 
v. Stephenson. (Ky.) 
141(1)—Insurer held not estopped to assert insured’s unsound health at date of policy, by 
agent’s failure to question insured specifically, where insured herself was ignorant of 
her condition. Karp v. Metropolitan Life Ins. Con. (N. H.) 
141(1)—Delivery of fire policy by insurer’s agent after fire, without kx-owledge thereof, 
was not waiver of insurer’s claim of invalidity of policy for want of agent's counter- 
signature. St. Paul Fire & Marine Ins. Co. v. Phoenix Assurance Co. Ltd. (N. Y.) 
141(1)—-Soliciting agent’s waiver of misrepresentations in application for life insurance 
policy as to insured’s health did not extend to provision in policy that it should be 
void unless delivered to insured while in sound health. Mutual Life Ins. Co. of 
Baltimore v. Connell. (O.) 
141(1)—Insurance agent’s delivery to insured of life policy issued without medical exam- 
ination, with full knowledge of insured’s condition, waived provision requiring delivery 
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133 


while insured was in good health. American Nat. Ins. Co. v. Park. (Tex.).........102 


2). Payment of first premium. 
141(2)—Stipulation in application for life policy, as to first premium payment, is for 
insured’s benefit, and may be waived. Insured’s acceptance of premium after applica- 
tion, and issuance of life policy, held waiver of stipulation in application limiting 
liability to time when application was made and first premium paid. United Fidelity 
Life Ins. Co. v. Handley. (Tex.) 
141(2)—Insurer, not notified that subagent had given life policy to applicant for inspection 
without prepayment of premium held not estopped to deny that policy was in force. 
Where subagent allowed applicant to take life policy merely for inspection without 
prepaying premium, whereupon applicant took policy to foreign county, held that agent 
did not extend credit so as to waive prepayment of initial premium. American Ins. 
Union v. Lowry. (U. S.) 
§ 143. REFORMATION. 
( Grounds of reformation in general. 
143(1)—Policy of insurance may be reformed to same extent and in like manner as other 
contracts. Commercial Casualty Ins. Co. v. Varner. (Okla. ) 
143(1)—General rules governing reformation of written instruments are inapplicable to 
policies of insurance. Commercial Standard Ins. Co. v. Roland et al. (Tex.) 
143(1)—In absence of fraud or mutual mistake, refusal to reform policies to make ‘them 
contain one-vear suicide and incontestable clauses instead of two-year clauses held not 
error. Smith Bros. Properties Co. v. AStna Life Ins. Co. (U. S.) 
(3). Fraud and mistake in general. 
143(3)—Insurance company held entitled to reformation of “double indemnity” policy, on 
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ground of mutual mistake, to recite that, in case of accidental death, $1,500, instead 
of $5,000 stated therein, would_be paid in addition to $1,500 face of policy. 
England Mut. Life Ins. Co. v. Jones. (Ky.) 

143(3)—-Where insurer’s agent and insured understood protection against loss of life 
from automobile accident was desired, policy merely providing coverage for death by 
external, violent, and accidental means while riding in public conveyance could be 
reformed. Rubinson et al. v. North American Accident Ins. Co. of Chicago, Ill. 


(Nebr. ) 
143(3)—Insured held entitled to reformation of holdup policy conforming to understanding 
with agent and underwriters, before payment of premium, as to coverage. New. York 
Auction Co., Inc. v. United States Fidelity & Guaranty Co. (N. Y.) 
143(3)—Policy of accident insurance, if not expressing real contract between parties 
because of mutual mistake, may be reformed. Commerical Casualty Ins. Co. v. 
Varner. (Okla.) 
143(3)—Policies of insurance may be reformed on ground of mistake even after sos 
occurred, Commercial Standard Ins. Co, v. Roland et al. (Tex.) 
143(3)—Fire policy which, by mutual mistake, does not embody parties’ agreement that both 
cotenants should be insured, may be reformed. That insured cotenant made mistake in 
not applying for fire policy insuring both cotenants does not justify reformation. Lawson 
v. Twin City Fire Ins. Co. (U. S.) 
(7). Necessity of reformation. 
143(7)—That insured was designated in policy by name by which she was called held not 
to necessitate reformation of policy to change her name to true name. National Life 
& Accident Ins. Co. v. Saffold. (Ala.) 
143(7)—Where fire insurer with full knowledge erroneously named insured, it could take no 
advantage of its fault, and no reformation was necessary. Northwestern Fire & Marine 
Ins. Co. of Minneapolis, Minn. v. Glass. (Colo.) .. 
143(7)—Life policy, although ambiguous unless read in light of statutes, and requiring 
explanation, held not to require equitable information. American Ins. Union v. 
Lowry. (U. S.) 
(8). Right to reformation. 
143(8)—-Where insurer’s manager represented that credit insurance policy would include 
customer, who did not appear therein by name but merely by letters representing 
rating, insured accepting and retaining policy held not estopped in reformation suit 
to ames, that policy included customer. S. E. Slade Lumber Co. v. National Surety 
Co. .) 
143(8)—Insured’s failure to read fire policy until after loss held not to prevent reformation 
thereof for mistake in describing building as used for dwelling only. Payne v. California 
Union Fire Ins. Co. (Calif.) e? 
143(8)—Insurer held not barred by laches from obtaining reformation of life policy for 
mutual mistake, where insurer did not discover mistake until after assured’s death. 
New England Mut. Life Ins. Co. v. Jones. (Ky.) 
143(8)—Insured’s failure to promptly examine accident insurance policy and discover 
departure therein from agreement before loss, held not to defeat reformation of 
policy. Commercial Casualty Ins. Co. v. Varner. (Okla.)..: 
§ 144. MODIFICATION. 
(1). In general. 7 : 
144(1)—Notice of motion alleging that agreement to substitute one car for another in 
insurance contract was made with company held not demurrable on ground that no 
written indorsement thereof was made on policy as provided therein. Zurich General 
Accident & Liability Ins. Co. Ltd. v. Baum. ) 
Powers of agents and _ brokers. p £ 
144(2)—Insured is bound by clause limiting agent’s authority to change policy conditions 
and relies at his peril on agent’s unauthorized act. Community Stores of Louisiana, 
Inc., v. Associated Indemnity Corporation. (La.)............. ebatvacns ens sun ed cote 
144(2)—Insured could not rely on insurer’s agent’s oral construction of automobile theft 
policy regarding risk covered where policy precluded oral modifications. American In- 
Geminity Go. wv. Hiigwenbotiiet. (TGR)... ccc... ccc cnccc ence nenceveensecececveveccs 
§ 145. RENEWAL. 
(1). In general. 
145(1)—Agreement to renew insurance, made anterior to or contemporaneous with issuance 
of policy, is ineffectual, unless incorporated in policy. Agreement to renew fire policy, 
being subsequent to issuance of. policy, held not controlled by statute prohibiting 
making of agreement regarding policy contract other than expressed in policy issued 
thereon. Action for breach of agreement to renew fire policy, made with understanding 
mortgagee would pay premiums if owner was party to agreement and refused to pay 
premiums. Renewal of policy is new contract of insurance as regards requirement of 
mutual assent and new consideration. Provisions in fire policy relating to mortgagee’s 
right to pay premiums in case of insured’s failure to do so related to existing policy, 
and did not renew policy, in absence of renewal contract. City Mortgage & Discount 
Co. v. Palatine Ins. Co., Limited, of London, England. (Ala.) : ne es 
145(1)—Insurance policy may be renewed by parol. Oral agreement to renew insurance 
policy held sustained by ample consideration, where insured procured no other insur- 
ance in reliance on assurance of insurer’s agent that insured was fully protected. 
Massachusetts Bonding & Ins. Co. v. R. E. Parsons Electric Co. (U. S.) 
(2). Powers of agent. 
145(2)—Insurer cannot be heard to say that its agent, authorized to make oral contract 
renewing employer’s contingent automobile liability policy, contracted for policy 
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insurer no longer wrote. Massachusetts Bonding & Ins, Co. v. R. E. Parsons 
ene Mas ED is had din ss BER OK vchy co al. GIL Ree nad bho babdas chee bends 439 


(B) CONSTRUCTION AND OPERATION. 


§ 146. aS eae GENERAL RULES OF CONSTRUCTION. 
. In general. 
146(1)—Where insurance policy is unambiguous, and is possible of reasonable construction, 
it must be expounded as made. Life & Casualty Ins, Co. of Tennessee v. Bottoms. (Ala.) 147 
146(1)—Unambiguous policy must be construed as any other written instrument. Pacific 
Beek; LALG 206. GOR. G5 CORINA. “¥, CRUE, UD Sig 5 min ccc ese ee dae Ce cwision ab cane 1082 
146(1)—In action based on insurance policy terms thereof must govern. Unambiguous 
tan = insurance contract must be applied as written. Peterson v. Hudson Ins. 
riz. 
146(1)—Insurance policies, must be interpreted according to plain import of language used, 
and ambiguities must be construed in favor of policyholder. Atlas Life Ins. Co. v. 
Bolling. (Ark.) 
146(1)—Insured was bound only by specific terms of liability policy. Glade v. General Mut. 
Ins. Ass’n of Des Moines. (lIa.) 
146(1)—In absence of contravention of public policy, insurer may make own contract, which 
court cannot change to meet equities of particular case. Rachall v. Life & Casualty 
Ins. Co. of ‘Tennetete, C1A.)... 2020.5 
146(1)—Amount of premium cannot affect plain terms of accident policy, but must be con- 
sidered in construing doubtful clauses. Plain provision of insurance policy is parties’ 
legal contract and law of case. Cardinal rule in construction of insurance contract is to 
give effect, if possible, to every part of agreement. Insurance contract is law between 
parties, and every stipulation therein must be construed as written. Intention of parties to 
insurance contract must be sought in instrument itself. Rules for construction of written 
instruments apply to insurance contract equally with other contracts. Insurance contracts 
must be construed according to forms parties used, taken and understood in plain, ordin- 
ary, and popular sense, in absence of ambiguity. Brown v. Life & Casualty Ins. Co. of 
Tennessee. (La.) Pete 
146(1)—lIntention of parties to insurance contract, as gathered from 
prevails in construction thereof. American Casualty Co. v. Purcella et al. (Md.).... 891 
146(1)—Interpretation of insurance contract is governed by rules governing interpretation 
of other contracts. Words in insurance contract are to be construed according to 
intention of parties at time of contract. Trustees of Thayer Academy. v. Corporation 
of the Royal Exchange Assur. of London, England. (Mass.) eS 
146(1)—Accident policy must be given reasonable and practical construction, not inconsistent 
with clear language used. In construing accident insurance policy, court may consider 
situation existing at time policy was issued, capabilities and occupation of insured, 
and risk intended to be covered. Wilson v. Metropolitan Life Ins. Co. (Minn.) 636 
146(1)—Insurance contract must be construed and enforced as written. Brotherhood of 
Railroad Trainmen v. Bridges. (Miss.) 307 
146(1)—Insurance policies are governed by same principles of construction employed as 
to other contracts. Raymond v. Great American Indemnity Co. (N. H.) 903 
146(1)—Unambiguous clauses of policy must be construed according to plain, usual, and 
ordinary meaning of words employed. Kasarsky v. New York Life Ins. Co. (N. Y.) 540 
146(1)—Certificate of group life insurance taken out of employer must be construed in 
light of terms of group policy. Obligations of insurer under group life policy are 
measured by terms of contract between_insurer and employer. Magee v. Equitable 
case sees. Gc; Of ‘the: Umibed Daten HIG, ae 6 a oss cosh nails « reds atiet cle cake avec buts 
146(1)—Provisions in insurance policy should be given ordinary and_ generally accepted 
meaning. Wilson v. Mid-Continental Life Ins. Co. of Oklahoma City. (Okla.) 
146(1)—Insured, to be entitled to recover on insurance policy, must bring himself within 
its provisions. Shannon Furniture Co. v. Federal Surety Co. (Okla.) 
146(1)—Court must give effect to insurance contract as made by parties. Rains v. 
National Life & Accident Ins. Co. (U. S. 
146(1)—Provision of life policy regarding payment of premiums, and reinstatement held 
separate from provisions regarding loans and should be construed separately. State 
Life Ins. Co. v. Spencer. (U. S.).. c 
(2). Language of policy. 
146(2)—Effect must be given to insurance policy according to fair meaning of words used. 
Brown v. Life & Casualty Ins. Co. of Tennessee. (La.) 5 52 Re Sg eee 1322 
146(2)—Words used in policy must be construed according to their character and relation to 
subject-matter. Maze v. Equitable Life Ins. Co. of Iowa. (Minn.) sancaale 
Liberal or strict construction. 


(3) 
146(3)—Doubtful language in accident policy must be liberally construed. Life & Casualty 
Ins. Co. of Tennessee v. Bottoms. (Ala.)........ 
146(3)—Where provisions of indemnity policy are reasonably susceptible of two construc- 
tions, one more favorable to assured will be adopted. Home Ins. Co, v. Pettit. (Ala.) 181 
146(3)—When relied on for forfeiture, provisions similar to iron-safe clauses of fire 
policies should be construed favorably to insured. Sussex Fire Ins. Co. v. Barton. 


364 


a. 
146(3)—Insurance contracts are construed favorably to insured, and forfeiture provisions 


must be strictly construed against insurer. Equitable Life Assur. Soc. of the United 
States v. Roberts. (Ala.) 739 


146(3)—Group policy must be construed as liberal blanket contract for protection of insured 
employee. All States Life Ins. Co. v. Tillman. (Ala.) 
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146(3)—Ambiguous insurance contract is to be construed most strongly against insurer and 
in favor of insured, Court will not expand language of insurance contract beyond its 
plain and ordinary meaning or add thereto. Peterson v. Hudson Ins. Co. (Ariz.) j 
146(3)—Insurance policies must be interpreted according to plain language used, and 
ambiguities must be construed in favor of policyholder. Atlas Life Ins. 
Bolling. (Ark.) 
146(3)—Insurance policies are liberally construed in furtherance of general plan of 
insurance and most strongly against insurer. Rule that insurance policies are 
construed most strongly against insurer applies to provision limiting liability. National 
Life & Accident Ins. Co. v. Whitfield. (Ark.) 
146(3)—Policy of courts is to liberally construe accident policy provisions relative to 
degree of disability. Columbia Casualty Co. v. McHargue. y. 
146(3)—Ambiguities and doubtful clauses in insurance policy should be strongly construed 
against insurer drawing contract. Rule that insurance policy containing terms of doubtful 
meaning will be construed favorably to insured does not warrant avoidance of hard conse- 
quences by importing nonexistent ambiguity into contract, or forcing unusual or unnatu- 
ral meanings from plain words. Brown v. Life & Casualty Ins. Co. of Tennessee. (La.).1322 
146(3)—Accident policy will be construed most favorably to insured so far as permitted by 
rule requiring reasonable and practical construction. Wilson v, Metropolitan Life 
Ins. Co. (Minn.) 636 
146(3)—Doubtful construction of policy must be resolved against insurer. Maze v. Equitable 
Life Ins. Co. of Iowa. (Minn.) 
146(3)—Reasonable doubt regarding meaning of language of policy selected by insurer must 
be resolved in insured’s favor. Klemmer et al. v. Ohio Casualty Ins. Co. (Minn.) 
146(3)—Terms of public liability policy are construed favorably to insured wherever 
reasonably possible, particularly exclusion clauses. Maryland Casualty Co. of Baltimore, 
Md. v. Beckham. GD eRe eee eee 
146(3)—Where one provisions of policy creates liability and another withholds it, provision 
withholding liability will be disregarded. Miller v. Mutual Ben. Health & Accident Ass’n. 
(Mo) : 
146(3)—Insurance policy is construed strictly against insurer. Vailsburg Motor Corporation 
v. Fidelity & Casualty Co. (N. 
146(3)—Policy must be construed against insurer ‘where insurer prepared it. Floyd et al. 
v. Consolidated Indemnity & Insurance Co. (N. Y.) 670 
146(3)—Life policy providing benefits in case insured is “totally and permanently disabled 
so as to be prevented thereby from engaging im any occupation and performing any 
work” must receive reasonable, rather than literal, construction, and be liberally con- 
strued in favor of insured. Ursaner v. Metropolitan Life Ina Ga (. Y..06.52.. 167 
146(3)—Where policy is susceptible of two constructions, one most favorable to insured 
should be adopted. Wilson v.. Mid-Continentai Life Ins. Co. of Oklahoma City. (Okla.) 73 
146(3)—Where terms of insurance policy are unambiguous, no forced construction can be 
indulged in to render insurer liable. Shannon Furniture Co. v. Federal Surety Co. 
(Okla.) 
146(3)—Ambiguities in application for insurance will be construed against insurer. Words 
in policy will be construed most favorably to insured to avoid forfeiture. Insurance 
company must so frame questions in application that they will be free from misleading 
interpretations. Purcell v. Washington Fidelity Nat. Ins, Co. (Ore.). 
146(3)—Policy should be construed for insured’s benefit, but statutory provision should not 
by implication be extended to aid Spe e "palpable fraud. Rothschild v. New 
York Life Ins. Co. (Pa.) 
146(3)—Ambiguity in policy must be taken against insurer who prepared it. Rathblott v. 
Royal Indemnity Co. (Pa.) 
146(3)—Policy must be construed most liberally against insurer. Dorsey v. Fidelity Union 
asualty Co. (Tex.) . . ; ' 
146(3)—While indemnity policy must be liberally construed in faypr of insured, courts can- 
not make new contract in disregard of unambiguous provision. {County Gas Co. v. General 
Accident, Fire & Life Assur. Corporation, Limited, of Perth,\Scotland. (Tex.) .......1384 
146(3)—Ambiguous incontestability clause should be construed mogt strongly against insurer 
who composed it. Greenbaum v. Columbian Nat. Life Ins. Co. of Boston, Mass. (U. S.) 489 
146(3)—Where life policy is ambiguous it should be construed strongly against insurer. 
Court will not write new contract for parties to allow beneficiary of life policy to 
recover. State Life Ins. Co. v. Spencer. (U. S.)... 977 
146(3)—Court cannot enlarge terms of contract insuring against loss of use of limbs. Beck v. 
Zurich General Accident & Liability Ins. Co., Limited, of Zurich, Switzerland. (U.S.) .1304 
$ 147. WHAT LAW GOVERNS. 
(1). In general. 
147(1)—Law of insurance is same in Louisiana as in other states. Brown v. Life & Casualty 
Co. of Tennessee. (La.) 
(2). Place of contract. ; 
147(2)—Policy held governed by law of state where insured resided, where application was 
changed at insurer’s home office by increasing rates, and policy, based upon increased 
rates, was sent local agent for delivery to insured. Massachusetts Protective Ass’n of 
Worcester, Mass. v. Oden. (Ark.) 
147(2)—Contract of insurance must be interpreted under law of state in which it was made. 
Connecticut General Life Ins. Co. v. Skurkay. (N. C.) 
§$ 150. MATTER ON MARGIN OF OR SLIP ATTACHED TO POLICY. 
150—Rider materially limiting subject matter of paragraph in insurance policy is con- 
trolling. Smith v. California Highway Indemnity Exchange. (Cal.) Jciatie Cee 
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150—Mere indorsement on policy to cover rights of parties in case assured should need 
policy as proof of financial responsibility held not to extend insurer’s liability, absent 
such use. Ocean Accident & Guarantee Corporation, Ltd. v. Peerless Cleaning & 
Shyeiien: Geis, TG, 0 ED i ec sis yin dno cht nieanek Olen «Gah Taek ens vanes 467 
§ 151. CONSTRUING TOGETHER POLICY AND ACCOMPANYING PAPERS. 
(2). Application as part of contract. ; 
151(2)—Application and life policy issued in response thereto constitute contract between 
parties. First Nat. Life Ins. Co. of America v. Maxey. (Ala.).................005- 989 
151(2)—At common law, application for insurance need not be made part of or attached to, 
policy. Rothschild v. New York Life Ins. Co. (Pa.) sale, : . 
151(2)—Statute requiring policy to be accompanied by application held inapplicable to 
life policy issued after ccuder 31, 1909. Logan v. Texas Mut. Life Ins. Co. (Tex.) 355 
151(2)—Language being ambiguous, life policy and application attached thereto should be 
construed together, even though constituting merely offer to contract. American Ins. 
Union v. Lowry. E 
§ 152. CONSTRUING STATUTES AND CHARTER, BY-LAWS, OR RULES OF 
INSURER AS PART OF POLICY. 
(3). Statutes and ordinances. aa Rees te j 
152(3)—All provisions of city ordinance, under which jitney bus liability insurance policy 
was executed, form part of insurance contract. Smith v. California Highway Indem- 
nity Exchange. (Cal.) . . ot os 
152(3)—Automobile liability policy, in so far as it- purported to limit coverage enjoined 
by statute under which policy was given held supplanted by statute. Sauriolle v. 
O’Gorman et al. (N. H.) oo tes saeeee 
152(3)—Effect of statute forbidding certain provisions in life policies is to delete such 
provisions if inserted. Statute requiring certain provisions in life policies in effect 
inserts such provision if omitted, law becoming part of all contracts. American 
Ins. Union v. Lowry. (U. S.) : . g . 
152(3)—Provision in life insurance contract, if inconsistent with applicable state statute, is 
ineffective. Vanelti v. Prudential Ins. Co. of America. (U. Ss. ‘ 
152(3)—Statute enacted during life of indemnity policy did not become apgticabie thereto 
merely because policy was subject to cancellation. Insurer, by providing in policy 
that any condition thereof should be superseded if inconsistent with any statute in force, 
did not consent that policy might be modified by statute subsequently enacted. Watkins 
v. Watkins et al. (Wi 
§ 153. USAGES OF BU 
153—Where written instrument declared on as fire insurance contract is silent regarding 
duration of risk, such fact cannot be shown by proof of general custom to issue fire 
policy for yearly periods. Newark Fire Ins. Co. v. Smith et al. (Ga.) 805 
153—Petition on instrument declared on as fire insurance contract, but silent as to duration 
of risk, stated no cause of action, although setting up that it was general custom that 
standard fire policies were for one year. Newark Fire Ins. Co. v. Smith et al. (Ga.)..1048 
153—In suit on fire policy, evidence of insurer’s custom regarding payment held inadmissible, 
where directly contrary to terms of policy. Trustees of Thayer Academy v. Cor- 
poration of the Royal Exchange Assur. of London, England. (Mass.)............... 393 
153—Insurance companies’ general custom to make oral binders for only short periods 
before issuing written policies did not impair insured’s right to rely on insurer's long- 
continued private custom of orally renewing insurance policies and delivering new 
policies from one to six weeks after they became effective. Massachusetts Bonding & 
Ins. Co. v. R. E. Parsons Electric Co. se 
§ 155. EVIDENCE TO AID CONSTRUCTION. 
155—Evidence held to show that woman who had lived with insured as commonlaw wife 
and was named beneficiary in life policy was party intended to be named as beneficiary. 
Grayson v. Life Ins, Co. of Virginia. (La.) 514 
155—Parties’ intent to adopt terms of expiring insurance policy in renewal policy will be 
presumed, unless contrary intention appears, Massachusetts Bonding & Ins. Co. v. 
Bes. Eee SRE eee Te, — TS soa co aka Ve Rees cap RE le rhe ahle tae ad 439 


§ 156. a TO renee AND RELATIONS BETWEEN THEM. 
(1). n general. 
156(1)—State’s re-employment of former employee who resumed payments to state on group 
insurance continued his insurance in force notwithstanding insurer had no notice of re- 
employment, and had not received premiums covering employee. All States Life Ins. Co. 
v. Tillman. (Ala.) ... 1180 
156(1)—Policy covering C. Truck Company and John C., doing business as A. C. Trans- 
portation Company held not to cover loss of goods transported by A C. Transportation 
Company, a corporation subsequently incorporated. Proof of intention to cover person 
not expressly covered in policy is prerequisite to his recovery thereon. Genez v. 
Union Marine Ins. Co., Ltd. (N. Y.) 
(4). Insurance “for whom it may concern.” : 
156(4)—Tug owners, agreeing with barge owner to pay half of cost of carrier’s liability 
insurance and share equally in profits from carriage of insured cargo, held insured 
by policy issued to barge owner “for account of whom it may concern.” Carrier’s 
Liability policy, issued to barge owner “for account of whom it may concern,” held 
for benefit of tug owners, who were “carriers of goods” within policy. O’Donnell 
et al. v. Marine Transit Corporation et al. (N. Y.) 


§ 161. PROPERTY COVERED BY INSURANCE AGAINST FIRE OR OTHER 
CAUSE OF LOSS. 
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163%. —— IN GENERAL. 
163%4—Catalogues issued by school for motion picture actors held part of ‘ 
euprls. within fire policy. Cinema Schools, Inc., et al. v. Westchester 


§ 164. DESCRIPTION OF TITLE OR INTERST. 
164—In garnishment proceeding against insurer by judgment creditor of insured, directed 
verdict for plaintiff held proper, where documentary evidence established _plaintiff’s 


“egploment: ons and 
ire Ins. Co. 


case, though some testimony was introduced. Luck v. Ft. Dearborn Ins. Co. (Mo.) 901 


(2). Property held in trust or on commission. 
164(2)—Machinery leased to insured under bailment agreement making insured liable for 
damage thereto held within fire policy covering property held “in trust.”’ Williams et al. 
v. Southern Mut. Ins. Co. of Lancaster County. 
§ 175. COMMENCEMENT OF RISK. 
175—Where insurer received insured’s letter March 2nd requesting additional fire insurance 
and on March 4th approved request and attached to policy rider complying therewith, 


additional insurance held ineffective as to property burned March 3d. Fenley v. 
Phoenix Ins. Co. of Hartford, Conn. (Ta) 


VI. Premiums, Dues and Assessments. 


§ 185. REDUCTION OF PREMIUMS BY PROFITS OR DIVIDENDS. 
185—In suit for premiums, insured, violating policy by not paying premium, held not 
entitled to deduct dividend authorized by directors to be paid policyholders complying 
with policies. American Mut. Liability Ins. Co. v. Condon. (Mass.) 
§ 186. PAYMENT OF PREMIUMS. 
(1). In general. , 
186(1)—Insured’s intention that money paid insurer be applied on advance premium did not 


effect such application thereof where not communicated to insurer. New York Life 
Ins. Co. v. Sumner. (Ga.) 


$ 186. PAYMENT OF PREMIUMS. 
(2). Time of payment. 
186(2)—Time of premium payment is of essence of insurance contract. Silverman et al. v. 
New York Life Ins. Co. (U. S. 
(3). Payment to agent or broker. 
186(3)—Failure of insurer’s agent to give insurer’s official receipt for renewal premium 
collected by him had no effect on his authority to make collection. Stonewall Life 
Ins. Co. v. Cooke. (Miss.)...... 
186(3)—Where insured had given note to insurer’s agent, which immediately obtained money 
or bank credit thereon, insured held entitled to credit therefor as against insurer. 
Indemnity Ins. Co. of North America v. Watson et al. (U. S.) 
(5). _ Payment by note. 
186(5)—Note given for premium on life policy operates as payment of premium. Hill v. 
Capitol Life Ins. Co. (Colo.) 
§ 188. ACTIONS FOR PREMIUMS. 
(1). In general. 
188(1)—Insurer’s agent could not recover defaulted fire policy premiums from mortgagee 
without showing assignment of or subrogation to insurer’s right. Montgomery Real 
Estate & Ins. Co. v. Security Mortg. Co. et al. (Ga.) 
$ 188. ACTIONS FOR PREMIUMS. 
(2). Pleading and evidence. 
188(2)—Delivery of automobile liability policy held not negatived by insured’s failure to 
pay premium due on delivery under policy or by failure to perform other obligations 
thereunder. Insured’s failure to pay premium due on delivery of policy or perform 
other obligations thereunder held not to require finding that he declined policy or 
rescinded contract, as regards liability for premiums. American Mut. Liability Ins. 
Cy. w, Commins. GMs 05a hiks coho sco tebe ne daneed be tases tke cere ons 
188(2)—In insurer’s action for premiums and other charges, evidence justified jury in 
crediting insured with amount of stock subscription in corporation whose assets were 
subsequently transferred to insurer’s agent. Evidence showed that insured justifiably 
regarded certain charges as indebtedness due insurer’s agent; hence jury properly found 
that insured’s note, accepted by agent, did not create overdraft of insurer’s credits 
with insured. Under evidence, insurer could not complain that agent, to secure imme- 
diate payment from insured, granted discount and assumed interest on note; agent’s 
commissions on insured’s business exceeding discount and interest. Indemnity Ins. 
Co. of North America v. Watson et al. (U. S.). 
® 198. REFUNDING OR RECOVERY OF PREMIUMS OR ASSESSMENTS PAID. 
(1). Grounds of recovery in general. 
198(1)—Insurer could recover for premium which has not been earned when insurer’s conver- 
—_ of automobile rendered policy useless to insured. Breuer v. Continental Ins. Co. 
(Minn.) 
198(1)—Insured could not recover premiums. voluntarily paid on ground that ‘he was 


nee, to waiver of payment because of disability. AStna Life Ins. Co. v. Thomas. 
iss 


198(1)—Under life policy providing for return of | premiums received after due proof of dis- 
ability and before approval, no liability existed to return premiums received before receipt 
of due proof. Statute prohibiting contractual changes in statutory periods of limitation 
has no application to provision of life policy fixing conditions precedent to nage’ for 


payment of disability benefits and for return of premiums. Mutual Life Ins. Co. of 
York v. Hebron. (Miss.) 
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198(1)—Insured’s payments of premiums while insurer was in good faith considering claim 
for total disability insurance, were involuntary payments and could be recovered. 
Still v. Equitable Life Assur. Soc. of United States. (Tenn.) 


VII. Assignment or Other Transfer of Policy. 


§ 203. RIGHT OF INSURED TO ASSIGN LIFE OR ACCIDENT POLICIES. 

203—Unless constituting wager, assignments of life policies are valid. New York Life Ins. Co. 
v. Nydes et al. (U.S 

§ 207. CONSENT OF 

(2). Sufficiency and effect of consent. 

207(2)—Insurance company’s soliciting agent, not furnished blank policies nor empowered 
to pass on risks or make insurance contracts, cannot bind company by written consent 
on back of policy to assignment of insured’s interest therein. Stoner et al. v. First 
Amevinan Hise Sea: So. ot” Wew Ot CNB 6 6 oc. Se ee dsc Sales cas lds ee bh bees 8 1049 

8 208. VALIDITY OF ORAL ASSIGNMENT. 

208—Delivery of fire policy invested mortgagee with equitable title thereto, though no 
written assignment accompanied. Absent contract to contrary, assignment to mortgagee, 
of fire policy, 
Hart. 

§ 210. 

210—Mortgagor’s agreement to insure property held sufficient consideration for his pur- 
chase of tre policy and delivery and parol assignment thereof to mortgagee. Mont- 
gomery, Superintendent of Banks, v. Hart. (Ala.).... 

210—$3,000 held valid consideration for assignment of life policy which, less loan thereon, 
amounted to $4,750. As respects consideration for policy assignment, where debtor, having 
insufficient funds, gave check, whereon creditor instituted misdemeanor proceeding, 
settlement thereof contemplating nolle prosequi held lawful under statute. New York Life 
Ins. Co. v. Nydes et al. 

§ 213. CONSTRUCTION 

213—Mortgagee’s assignment ot all title and interest within, and advantages to be derived 
from fire policy, discharged rights of mortgagee and insurer and created new contract 
between insurer and assignee. Trustees of Thayer Academy v. Corporation of the 
Royal Exchange Assur. of London, England. (Mass.). 

213—Assignment to corporation, by officer and stockholder, of insurance policy on_ his life, 
held to terminate insured’s interest and control over policy. Lincoln Nat. Life Ins. 
Co. v. Scales. (U. 


VII. Cancellation, Surrender, Abandonment, or Rescission of Policy. 


§ 226. REVOCABILITY OF CONTRACT IN GENERAL. 

226—The terms “non-cancellable” and ‘“non-contestable,” as used in life or health and 
accident insurance, are not synonymous. Health and accident policy held not to give 
insurer right to cancel policy at its option and without cause, but merely right to 
seasonably obtain cancellation for fraud. Pacific Mut. Life Ins. Co. of California v. 
Strange. (Ala.) cents re 

§ 228. RIGHT OF INSURER TO CANCEL. 

228—When insurer cancels policy under terms thereof, its motive i se Sl lh 
Pacific Mut. Life Ins. Co. of California v. Strange. (Ala.) — a weit 

§ 230. REPAYMENT OF UNEARNED PREMIUM ON CAN 

230—On insured’s cancellation of bond, insured held cotiied to ered ee ro rata 
unearned premiums without deductions for commissions paid brokers Tadenentenss 
Sharing Corporation v. Fidelity & Deposit Co. of Maryland et al. (N “y.) P ® 

230—Insurer held obligated when canceling health policy, to return unearned 
premiums. Sutton v. Continental Casualty Co. ee 


d portion of 
$ 237. REMEDIES FOR WRONGFUL CANCELLATION. ORs e. 
$ 


- 


37—Upon insurer’s breach of policy providing for weekly indemnity in case of total dis- 
ability resulting from illness, insured was entitled to sue for damages. Damages for 
insurer’s breach of policy providing for weekly indemnity in case of total disability 
from sickness are cash value, at time of breach of past and and future inatallanente, 
based on insured’s expectancy. That insured died after judgment but during eriod 
+ irae did ~~ — aes — for breach of policy providing for Soke 
indemnity in case of total disability. National Wife ide it 
ey = ; nade — i & Accident Ins. Co. v. Whit- 

237—Complaint against insurer, for misappropriating money 
lapsing policy with intention to defraud insured, held 

Metropolitan Life Ins. Co. (S. C.) 


tendered as premiums, 
not demurrable. MclIoud v. 


under health policy, was procured with fraudulent intent, hel j ; 
for alleged fraudulent cancellation of health policy Methuse of inti, sae 
evidence of fraud held sufficient for jury. Insured accepting check for sick benefits con. 
os ee pg ee Ss — not bound by release, nor required to return 
enefits before suing for fraudulent cancellation of health policy. i 
ee Co ‘s. ©) ee Se ” ws 52 Sutton v. Continental 
§ 239. RIGHT T RRENDER LIFE OR ACCIDENT POLICT 
239—Insured cannot, by surrendering life policy, cut off beneficiary’s BShts without bene- 
ficiary’s consent, unless permitted to do so by policy terms. Insured’s reserved right to 
change beneficiary does not entitle him to surrender and cancel policy without bene 
ficiary’s consent. Life policy reserving in insured right to change beneficiary held not 
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to authorize cancellation of policy without beneficiary’s consent on agreement between 


ne and insured and return of premium note to insured. Hill v. Capitol Life Ins. 
‘0. 


(Colo. ) 

§ 246. RESCISSION BY AGREEMENT OF PARTIES. 

246—Validity of cancellation of policy by agreement may be impeached for saeegpenitantien, 
fraud, or mental incapacity. Conservative Life Ins, Co. v. Hutchinson. (Ky.) 

§ 249. ACTIONS FOR RESCISSION. 

249—Equity has jurisdiction of suit to cancel life and disability insurance policy, containing 
incontestable clause, during insured’s life for fraud in its procurement; insurer’s legal 
remedy by defending action for recovery under disability clause being inadequate. 
Brown-et al. v. Pacific Mut. Life Ins. Co. (U. S.) 


{X. Avoidance of Policy for Misrepresentation, Fraud or Breach of War- 
ranty or Condition. 

(A) GROUNDS IN GENERAL. 

§ 252. REPRESENTATIONS. 

§ 253. IN GENERAL. 

253—Where applicant’s answers are limited by expression clearly showing intention to 
— ry effect will be given to such extent, Adams v. Policy Holders’ Ins. 

ss’n. 

253—Where application affirmed that applicant had stated all exceptions, writing nothing 
in blank spaces provided for exceptions was equivalent to statement that no exception 
exists. Metropolitan Life Ins. Co. v. Trunick’s Adm’r. (Ky.) 

253—Mere expressions of opinion or belief are not misrepresentations of fact avoiding fire 
policy. Bardwell et al. v. Commercial Union Assur. Co., Limited. (Vt.) 

§ 254. FALSITY. 

254—Applicant must make truthful answers to questions in application and make reasonable 
use of faculties in endeavoring to understand questions. Purcell v. Washington Fidelity 
Nat. Ins. Co. (Ore.) 

§ 255. MATERIALITY. 

255—Falsity of representation of warranty cannot be asserted to defeat Tennessee licy 
unless representation relates to facts material to risk. Franklin Fire Ins. 
Shahan. (Ga.) 

255—To be defense to suit on life policy, it must appear that matter involved in question in 
_— was materially misrepresented. First Texas Prudential Ins. Co. v. 
(Tex.) 

255—Where insured’s misrepresentations do not relate to matter material to risk, or which 
contributed to maturity of policy, insured’s intent in making them is immaterial. 
can Central Life Ins. Co. v. Alexander. (Tex.) 

ane ge mgapsennmn to avoid policy, must be material, and materiality’ depends largely 


on whether statement affected neuter ® — to contract. Zogg v. Bankers’ 
Life Co. of Des Moines, Iowa. Ss.) , 
§ 256. EFFECT OF MISREPRESENTATION. 
1). In general. 
256(1)—False representation or concealment of material fact by insured may entitle 
insurer to rescind life policy. Fales v. New York Life Ins. Co. 
(2). Knowledge and intent of applicant. 
256(2)—Absent misrepresentations, fraud, or other deceit, person able to read and write 
is bound by insurance application signed by pins, whether he read it or not. First 
Nat. Life Ins. Co. of America v. Maxey. (Ala.) 
256(2)—Where applicant makes positive statement regarding material matters, whether mis- 
representation was intentional, accidental, or honest, is immaterial. Adams v. Policy 
Holders’ Ins. Ass’n. (Cal.) 
256(2)—Insured’s misrepresentation or breach of warranty, to avoid policy, must be willful or 
made sneer with intent to deceive. American Central Life Ins. Co. v. Alexander. 


(Tex 

§ 257. CONCEALMENT. 
258. IN GENERAL. 

258—Insured’s failure to volunteer information regarding foreclosure proceedings held not 
fraudulent concealment thereof justifying insurer’s cancellation of policy, where applica- 
tion and insurer’s solicitor made no inquiry regarding foreclosure. Insured does not frau- 
dulently conceal a fact insurer never inquired about. Insurer is assumed to know and 
seek extent of information desired, and cannot avoid liability by claiming concealment of 
foreclosure when no such information was called for. Federal Land Bank of St. Paul v. 
Edwards et al. (Mich.) 
261. EFFE 

261—False representation or concealment of material fact by insured may entitle insurer 
to rescind life policy. Fales v. New York Life Ins. Co. ) 


§ 263. WARRANTIES. 


$ 265. DISTINCTIONS BETWEEN WARRANTIES AND REPRESENTATIONS. 

265—To constitute “warranty” in application for insurance, statement must be fraudulent; 
misstatement in good faith being —a “representation,” constituting defense if 
material. National Life & Accident Ins. Co., Inc. v.° Nagel. (Mich.) 

265—Representations with respect to insured’s state of health embodied in application upon 
which insurance policy is issued are contractual in their nature and are regarded as 


“warranties” or conditions upon which liability is assumed under policy. Mack v. 
Western & Southern Life Ins. Co. (Mo.) 
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265—Insured’s statements respecting state of health and medical treatment held ‘‘representa- 


tions,” not “warranties.” Zogg v. Bankers’ Life Co. of Des Moines, Iowa. (U. S.) 968 


$ 268. EFFECT OF BREACH. 
268—In actions on policies containing warranty of truth of certain facts, validity of contract 
depends on truth of warranty, and policy is avoided if facts were not as warranted. 


Kittelberger v. Clearfield County Grange Mut. Fire Ins. Co. (Pa.)................. 598 


(B) MATTERS RELATING TO PROPERTY OR INTEREST INSUBED. 


§ 272. SUBJECTS OF MARINE INSURANCE IN GENERAL. 

272—Representation, when applying for insurance, that barge was in “port,” when she 
was in temporary asylum behind breakwater held misrepresentation avoiding policy. 
Wathen et al. v. Public Fire Ins. Co. (U. S.) 

§ 282. TITLE OR INTEREST OF INSURED. 

(1). Construction and effect of provisions of policy. 

282(1)—Where insured under fire policy is not sole and unconditional owner of property, 
he cannot recover, unless such provision is waived in policy. Isaac et al. v. Donegal & 
Conoy Mut. Fire Ins. Co. (Pa.) 

282(1)—Provision invalidating fire policy unless insured is sole owner is valid. Lawson 
v. Twin City Fire Ins. Co. (U. S. 

282(1)—Fire policy requiring insured’s interest to be “unconditional and sole ownership” 
required that insured’s interest be completely vested and such that he alone would 
sustain entire fire loss. Fire policy provision requiring insured’s interest to be uncon- 
ditional and sole held express condition of policy’s validity, unless waived by insurer. 
Insurance broker’s direction to issue fire policy in mame of naked title holder 
authorized insurer, absent actual or imputed knowledge to contrary, to assume that 
nominee’s title conformed to policy provision requiring insured to be “unconditional 
and sole’ owner. Breach of fire policy provision requiring insured to be “unconditional 
and sole’ owner precluded recovery on policy, unless insurers waived forfeiture. 
Bardwell et al. v. Commercial Union Assur. Co., Limited. (Vt.) 

(2). Character of title or interest in general. 

282(2)—Void conveyance by insured does not pass title out of insured so as to void fire 

policy, requiring insured’s interest to be “sole and unconditional ownership.’’ Hurley 


et al. v. National-Ben Franklin Fire Ins. Co. (Ga.) 1268 


282(2)—Holder of naked legal title held not “‘unconditional and sole owner” of property, 
within fire policy provision. Bardwell et al. v. Commercial Union Assur. Co., 
Limited. (Vt.) 

(6). Effect of mortgage or other lien. 

282(6)—Outstanding incumbrances against property, placed thereon by former owner, of 
which insured, as present equitable owner, had knowledge, held not to invalidate 
Tennessee fire policy conditioned on assured’s being “sole and unconditioned owner 
in fee.”’ Franklin Fire Ins. Co. v. Shahan. (Ga.) 

282(6)—-Where fire policy was in name of both spouses, husband held legal title, and wife 
had only equitable interest or claim, spouses’ ownership was “sole and unconditional,” 
within policy requirement, notwithstanding wife ineffectively attempted to convey title 
to property by security deed. Hurley et al. v. National-Ben Franklin Fire Ins. Co. 
(Ga.) 


282(8)—Insured holding only bond for title could not recover on fire policy requiring 
insured to own land in fee-simple, unless insurer waived policy requirement. Columbia 


Pisé Tas: Co. of Darien; Oltio:.w.. Talia: COG) se. cei eck BO he bee oa sk sts 5 SOS 


§ 283. INCUMBRANCES. 
(1). In general. 
283(1)—If either of judgments or mortgages was lien on land when application was 
executed containing warranty of truth of statement therein that no incumbrances 
existed and fire policy was issued, there was breach of covenant against incumbrances 
which rendered policy void. Kittelberger v. Clearfield County Grange Mut. Fire Ins. 
Co. (Pa.) ae 
283(1)—Fire policy provision that insurer should not be liable on policy for any property 
incumbered by chattel mortgage, held valid. Cinema Schools, Inc., et al. v. Westchester 
Fire Ins. Co. (U. S.) : 
(2). Effect of statutory provisions. 
283(2)—Standard fire policy held not to cover property incumbered by chattel mortgage, 
statute relating to representations or warranties being inapplicable. Moe v. Allemannia 
Fire Ins. Co. of Pittsburgh. (Wis.) ... 
§ 286. SPECIAL CIRCUMSTANCES AFFECTING RISK. 
286—Falsity of statement, under heading “Schedule,” in burglary policy, that insured 
had not sustained prior burglary loss, held not to preclude recovery, where policy 
contained no agreement that statement should be warranty, condition, or representation. 
Rathblott v. Royal Indemnity Co. (Pa.) aay : 
286—Representations of fact concerning financial worth of fire insured are material to risk. 
Bardwell et al. v. Commercial Union Assur. Co., Limited. ) 
§ 288. OTHER INSURANCE. 
(1). In general. : 
288(1)—Honest belief of buyer of. truck that fire insurance procured thereon by seller, 
pursuant to contract authorization, was for 18 months’ term only, held not to avoid 
second insurer’s defense of other insurance under second policy taken out by buyer, 
where loss occurred, before — policy issued for two year period, had expired. 
Di Mauro v. Atna Ins. Co. ( 
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288(1)—Generally to constitute false representation as to there not being other insurance, 
such other insurance must be valid and enforceable. Cox v. Home Ins. Co. of N 
York. (Mo.) 

288(1)—Under Pennsylvania law, applicant’s statement in application for health and accident 
insurance of no other disability insurance held material to risk, precluding recovery on 
policy where statement was false. Connecticut General Life Ins. Co. v. Skurkay. 
(Ne &. 

288(1)—Answer in application failing to mention old policy re protection afforded 
by policy applied for affords insurer no ground for relief, unless question was 
sufficiently specific to cause applicant in reasonable exercise of faculties to realize 
company desired mention of overlapping provisions. Statement in application for 
health and accident policy that applicant possessed no other health and accident insur- 
ance held not to render policy invalid for fraud because applicant possessed ordinary 
life policy incidentally providing for total disability benefits. Purcell v. Washington 
Fidelity Nat. Ins. Co. (Ore.) 

(C) MATTERS RELATING TO PERSON INSURED. 


289. DESCRIPTION IN GENERAL. 

289—Individual may contract for insurance in name under which he does business. State- 
ment in policy that inswred was corporation held not to preclude finding, on evidence, 
that individual, under name in which he did business, was insured named in policy. 
Where statement that insured is corporation is inserted in policy because of insured’s 
nondisclosure or misrepresentation, policy is voidable at insurer’s election. American 
Mut. Liability Ins. Co. v. Condon. (Mass.) 

§ 290. AGE. 

290—In suit on life policy, where plantiff failed to prove alleged contract whereby insurer 
took over plaintiff’s insurance, evidence that insured misrepresented health and age 
held valid defense. National Aid Life Ass’n. v. Bailey. (Tex.) 

§ 291. HEALTH AND PHYSICAL CONDITION. 

(1). In general. 

‘91(1)—That insured who had waived right to prohibit physician from testifying regarding 
his health would not sign order asking physician to furnish insurer information con- 
cerning insured’s condition held not to preclude insured from suing insurer. State 
Life Ins. Co. v. Compton, (16) 32.56 cc es etic ee sec cccsents decease co gemstscesnese 

291(1)—Question in life insurance application, ‘‘When last sick?’ was unambiguous and 
required statement of fact. Stango v. Metropolitan Life Ins. Co. (N. J.).¢.. 

291(1)—Jury’s findings that insured had Bright’s disease at time of application sustained 
defense to policy based on misrepresentations concerning health. National Aid Life 
Ass’n, v. Bailey. eee 

291(1)—In suit on life policy, where plaintiff failed to prove alleged contract whereby 
insurer took over plaintiff’s insurance, evidence that insured misrepresented healt 
and age held valid defense. National Aid Life Ass’n. v. Bailey. (Tex.) 

(3), Knowledge and intent of applicant. 

291(3)—Life insurance applicant’s answer that she knew of no disease in her system could 
not invalidate policy, unless applicant knew she had disease. Adams v. Policy Holders’ 
ins. Ass’n. (Cal.) 

291(3)—That insured was not in good health when applying for ‘insurance does not show 
fraud, in absence of evidence that insured knew and concealed actual condition. National 
Life & Accident Ins. Co. v. Shermer. (Okla.) 

291(3)—Statement by husband of applicant that applicant never had consumption held not 
false or fraudulent where husband did not know and had no reason to believe otherwise. 
First Texas Prudential Ins. Co. v. Pipes. (Tex.) ‘ maa 1237 

(4). Representations as to the existence of specific diseases. 

291(4)—Where insured’s declaration in application for life policy, that he has not had 
certain specific diseases is knowingly false and was made to deceive insurer and 
procure policy, insurer relying thereon, policy must be regarded as obtained by fraud 
and is void. Insured’s false declarations in application for life policies that he had 
never had syphilis, had not been under care a physician within three years, and had 
not undergone treatment, held to invalidate life policies. Metropolitan Life Ins. Co. 
v. McDonald. (Ky.) 755 

291(4)—Where insured’s death was not caused or aggravated by tuberculosis, representa- 
tions in application that insured had not suffered with consumption was representation 
of immaterial fact not affecting risk. First Texas Prudential Ins. Co. v. Pipes. (Tex.).1237 

(5). Good or sound health. 

291(5)—“Good health” within life policy or application does not mean perfect health, and 
insured is in good health unless affected with substantial attack of illness threatenin, 
life or with malady having some bearing on general health. Warranty that insur 
is in “good health” requires only ordinary and reasonable degree of health. Burr 
v. Policy Holders’ Life Ins. Ass’n. (Cal.) 

291(5)—Phrase “good health” as used by insured, speaking of his own condition, implies 
state of health unimpaired by serious malady of which insured is conscious. If 
insurer, by phrase “Good health” desires to exclude from coverage of ae every 
disease though latent and unknown, it must do so by unmistakable language. ational 
Life & Accident Ins. Co. v. Shermer. (Okla.) 783 

291(5)—Where insured, notwithstanding repeated treatments for inflamed gall bladder and 
chronic appendicitis, stated he had no illness since previous application and that he 
was in good health and had not been under care of physician, misrepresentations held 
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material, precluding recovery on policies based thereon. Zogg v. Bankers’ Life Co. of 

Des Moines, Iowa. (U. S.) 
(6). Serious or temporary diseases. 

291(6)—Absent waiver, procurement cf insurance on daughter’s life when beneficiary knew 
that daughter had been afflicted with “exopthalmic goiter’ for some three years avoided 
policy. Absent waiver, procurement of insurance on daughter’s life on representations 
of good health and nonrefusal of insurance, when beneficiary knew that daughter 
had been refused insurance because she was afflicted with exopthalmic goiter, avoided 
policy. First Nat. Life Ins. Co. of America v. Maxey. (Ala.)............... 

291(6)—Though insured had asked physician for laxative three months before application 
for life policy, insured’s statement that he was in good health and had not consulted 
physician for ailment or disease held not material representation. Term “good health” 
in application for life policy means that applicant has no grave, important, or serious 
disease and is free from ailments seriously affecting general soundness or healthfulness, 
not mere temporary indisposition not tending to weaken or undermine constitution. 
Terms ‘ailment’ and “disease” in life insurance application refer to disorders of 
substantially serious nature affecting general health, and do not include mere temporary 
indisposition, which, though requiring medical treatment, is readily remediable. Zogg 
v. Bankers’ Life Co. of Des Moines, Iowa. (U. S.) 

3 292. MEDICAL ATTENDANCE. ; 

292—Absent waiver, procurement of insurance on daughter’s life on representations of good 
health and on refusal of insurance, when beneficiary knew that daughter had been 
refused insurance because she was afflicted with exopthalmic goiter, avoided policy. 
Picst Nat. Lite Ins. Co. of America v. Miampy. CAMA). «26.6.5 iii eka edeeececke 

292—Term ‘medical or surgical attention” in questions propounded insurance applicant, 
means medical or surgical attention for serious illness or disease, not consultation for 
trivial ailment passing away without affecting applicant’s death. Federal Life Ins. Co. 
v. Summergill. (Ga.) : 

292—Insured’s false declarations in application for life policies that he had never had 
syphilis, had not been under care o Beem within three years, and had not under- 
gone treatment, held to invalidate life policies. Metropolitan Life Ins. Co. v. Me- 
Donald. (Ky.) : . 

292—If answers in application for life policy respecting consultation of physician are false, 
equity will recognize actual fraud and cancel policy, regardless of moral culpability. 
Bankers’ Life Co. v. Guzan et ux. (U. S. 

292—Though insured had asked physician for laxative three months before application for 
life policy insured’s statement that he was in good health and had not consulted 
physician for ailment or disease held not material representation. Where insured, 
not withstanding repeated treatments for inflamed gall bladder and chronic appendicitis, 
stated he had no illness since previous application and that he was in good health and 
had not been under care of physician, misrepresentations held material, precluding 
recovery on policies based thereon. Zogg v. Bankers’ Life Co. of Des Moines, 
Iowa. (U. S.) 

$ 296. OCCUPATION. sah 3 : ’ 

296—Untrue statement in application for life insurance licy that insured was lawyer, 
instead of railroad conductor or brakeman, rendered policy excepting service on railway 
train voidable from its inception; being material to risk. Unit Sec. Life Ins. & 
Trust Co. of Pennsylvania v. Massey et al. (Va.) 


X. Forfeiture of Policy for Breach of Promissory Warranty, Covenant 
or Condition Subsequent. 
(A) GROUNDS IN GENERAL. 


$ 306. CONDITIONS SUBSEQUENT. 

$ 308. FULFILLMENT OF BREACH. f 

308—Under terms of fire polcy issued by mutual co-operative insurance association on build- 
ing, insured held not entitled to recover loss where lint cotton was stored in building 
at time of fire, although stored by tenant without insured’s knowledge. Hynds 
Farmers’ Mut. Ins. Ass’n. of Georgia. (Ga.) 

§ 310. 7. AND [ween TO GIVE EFFECT TO FORFEITURE. 

(1). In general. 

310(1)—In absence of contractual or statutory provision, insurer is not bound to any 
affirmative act of forfeiture, except to prevent waiver and estoppel. Charge that fact 
that house was unoccupied for more than 10 days was not valid defense to suit on 
policy unless insurer did something to notify insured that policy was canceled under 
by-law providing for forfeiture for unoccupancy over 10 days without insurer’s 
consent held erroneous. Kittelberger v. Clearfield County Grange Mut. Fire Ins. Co. 


(2). Nonpayment of premiums or assessments. 

310(2)—Life insurance policy, providing for forfeiture on nonpayment of premium, is 
not void, but only voidable at insurer’s option, on nonpayment of premium when due. 
Stonewall Life Ins. Co. v. Cooke. (Miss.).......... 

§ 311. aneree — BY FORFEITURE OF POLICY. 

. In general. : 

311(1)—Where insured’s automobile was being used for carrying passengers for a con- 
sideration a to terms of policy indorsement, one obtaining judgment for injuries 
while riding in the automobile could not reach insurance by bill in equity. Souza v. 
Car & General Assur. Corporation, Ltd. et al. (Mass.)...................0..0 0005, 459 
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311(1)—Injured persons could not recover against liability insurer unless insured could 
have recovered against insurer. Hutt et ul. v. Travelers’ Ins. Co. (N. J.)... ..1126 

311(1)—That taxicab was driven by unlicensed chauffeur held no defense in action by 
injured person against insurer, though policy provided indemnity for negligent operation 
of automobile by person “legally’’ using or operating it. Floyd et al. v. Consolidated 
Indemnity & Insurance Co. (N. Y.) 

311(1)—Injured party’s cause of action against motorist’s insurer under liability policy 
as distinguished from indemnity policy, is not discharged by insured’s breach o 


co-operation clause. American Indemnity Co. v. Martin et al. (Tex.)............... 922 
311(1)—Person injured could recover against insurer under liability policy only if insured 
could have recovered. United States Fidelity & Guaranty Co. v. Wyer. (U. S.) ..... 175 


311(1)—Insured in liability policy breaching condition requiring forwarding to insurer or 
agent copy of summons and complaint, injured person cannot recover in absence of 
waiver. Royal Tumse Oe wo. Weteoms Cile  Bibit sikiads sos Sodas cic vecctee dean 449 
(3). Mortgagees and their assignees, 
311(3)—Mortgagee’s rights under fire policy containing loss payable clause in his favor 
could not be contested because of mortgagor’s defaults. Hessian Hills Country Club, 


iee...0¢ ok @ Baeees Bee Ge. . GR Woes cease sac ce 5 aha mc tveeieielane ewan aint ara fai Ca 
311(3)—Mortgage clause, construed as whole, held to provide that no act or neglect of 
owner, increasing hazard, should invalidate insurance as to mortgagec. ortgage 


clause that no act of insured increasing hazard would invalidate insurance as to mort- 
gagee was inconsistent with policy provision that property was not insured while 
unoccupied; hence mortgagee would recover, although dwelling was unoccupied when 
fire occurred. Phcenix Mut. Life Ins. Co. v. Greene County Farmers’ Mut. Fire 


) aes 
(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 
§ 319. CHANGE IN USE OF BUILDING. 
(2). Operation of factory at night. 
319(2)—Building and mining machinery held not “manufacturing plant,’ within clause of 
fire policy respecting operation of manufacturing ‘establishment. Northwestern Fire 
& Marine Ins. Co. of Minneapolis, Minn. v. Glass. (Colo.) ................ iis ae 


§ 326. KEEPING OR USE OF PROHIBITED ARTICLES. 
(3). Gasoline. i 
326(3)—Finding that auxiliary gasoline engine was necessary in operation of ferryboat held 
sufficient to support judgment fire insurance claiming breach of gasoline clauses. Baum 
v. North River Ins. Co. of City of New York, Inc. (N. C.)........... Lt, as eee aa 
§ 328. CHANGE OF TITLE OR INTEREST. 
(1). Nature and effect of condition. ; 
328(1)—Under provision avoiding policy for change, other than by insured’s death, in his 
interest, title, possession, or use of subject of insurance, unless otherwise provided by 
agreement of insurer, where insured owner assigned interest in policy to one to whom 
he previously deeded property, policy would be void unless insurer consented thereto. 
Stoner et al. v. First American Fire Ins. Co. of New York. (Ia.)............ ....1049 
(2). What constitutes change of title or interest in general. E ; ; 
328(2)—To preclude recovery under automobile indemnity policy providing that indemnity 
did not extend to purchaser, “transferee,” or “assignee” or automobile, completed 
sale need not have been effected. Fagg v. Massachusetts Bonding & Ins. Co. (Ore.)..1360 
4). Conveyance to wife. 
328(4)—Provision invalidating fire policy if foreclosure proceedings were commenced or notice 
given of sale of insured property by virtue of mortgage or trust deed held not to 
include seizure and sale under writ of fieri facias to satisfy judgment. Isaac Bell, Inc. 
v. Geeusity Tae. Co. of New Hatin, Come, Chae... ke 115 
(13). Levy of execution or other process. 
328(13)—Levy on insured’s personalty under execution on judgment or tax warrant held 
not change of interest or title, vitiating fire policy, where insured retained possession. 
Evans v. Farmers’ Reliance Ins. Co. of New Jersey. (N. J.)...... eens an aul 1061 
14). “Commencement of foreclosure proceedings” or “notice of sale.” 
328(14)—Fire policy containing clause that policy shall be void, if with knowledge of 
insured foreclosure proceedings be commenced against insured property, becomes void 
at such time after suit is actually filed as insured knows of its existence, unless in- 
surer either waives clause or is estopped from asserting it. Peterson v. Hudson Ins. 
SO Peer cee settee es eee secs ceeeeseecececes SedtcacVe ons eace onvesece 101 
328(14)—Mortgagee’s taking of title by foreclosure held “sale” within fire policy provisions, 
which without insurer’s assent made policy void, though payable to mortgagee as 
interest may appear under present or future mortgage. Trustees of Thayer Academy 
v. Corporation of the Royal Exchange Assur. of London, England. (Mass.)........ 393 
328(14)—Mortgagee’s failure to notify insurer of foreclosure proceeding could not be com- 
plained of where policy provided foreclosure of other proceeding or notice of sale 
should not invalidate insurance. Federal Land Bank of St. Paul v. Edwards et al. 
Cs Soka ck Vin nee a aRiat asa Aeea es Sia pie A at oneal eet i ae es ..1279 
328(14)—Mortgagee’s purchase at foreclosure sale held not “change of ownership” invalidat- 
ing fire policy containing standard mortgagee clause, notwithstanding no notice of fore- 
closure was given insurer. Employers’ Fire Ins. Co. v. Ritter et -. te... .1287 
328(14)—Provision invalidating fire policy if. foreclosure proceedings be commenced held 
valid, Laweon v. Test Cap Bae bee. Ce CUR ice oA ia. 
(15). Entire or severable contracts. ; . 
328(15)—Institution of proceedings to foreclose mortgage on realty invalidated fire policy 
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covering not only dwelling house but also its contents. Lawson v. Twin City Fire 
Ins. Co. (U 


(U. S.) 
& 330. INCUMBRANCES. 
(1). In general. 
330(1)—Chattel mortgage given for balance of purchase price on new fixtures purchased 


after issuance of original fire policies held not to avoid policies. Brooks v. Liverpool 
& London & Globe Ins. Co. 


BI oes: wae ee hee AON es c SUE Ge sd web AGie Cele TRS eS DOr 581 
§ 334. PRECAUTIONS AGAINST LOSS. 


(2). Employment of watchman, 
334(2)—Where fire policy provided that “following enumerated parts of plant shall be 
subject to conditions of ‘watchman clause,’” but nothing was enumerated, clause held 


inapplicable. Northwestern Fire & Marine Ins. Co. of Minneapolis, Minn. v. Glass. 
(Colo.) 


§ 335. KEEPING BOOKS, PAPERS, AND SAFE. 
(1). Nature, validity and operation in general. 
335(1)—Iron-safe clause in fire policy held valid and should be given intended effect. Sussex 
Fire Ins. Co. v. Barton. (Ala.) 
(2). Taking inventory, 
335(2)—“‘Last preceding inventory” within iron-safe clause meant inventory taken 
12 months before issuance of fire policy. Any stipulation making iron-safe 
applicable to inventory taken earlier than 12 months preceding date of fire policy 
should be unambiguous. lron-safe clause held not breached by nonproduction of inven- 
tory or books; no inventory being taken within 12 months before issuance of fire 
policy, and property being destroyed within 30 days thereafter. Iron-safe clause held 
not breached by non-production of inventory allegedly taken nearly 2 years before 
date of fire policy, and books showing transactions thereafter. Invoice of small 
stock added to merchandise on hand within 12 months before date of fire policy held 
not as matter of law complete itemized inventory contemplated by iron-safe clause. 


within 
clause 


Sen ire Tes: ess Ts I as se ic ch ees alc DO ass ce dR Oe ake es 364 
3 


Keeping books of account. : 
§ 335(3)—Substantial compliance with robbery policy provision requiring accurate records is 
sufficient. Bank of Union v. Fidelity & Casualty Co. of New York. 


GND: Sens aoe 1373 
(5). Entire or severable contracts. 


335(5)—Insured, suing on fire policy and claiming gross sum for storehouse, merchandise, 
and fixtures, might recover thereon, notwithstanding alleged breach of iron-safe clause 


limited to merchandise. Sussex Fire Ins. Co. v. Barton. (Ala.).....7........... 364 


$ 336. ADDITIONAL INSURANCE. 
. In general. 
336(1)—Generally, where policy stipulates against other insurance, or limits amount thereof, 


policy is not void unless such other policy is valid and enforceable at time of loss. 
Cox v. Home Ins. Co. of New York. (Mo.) 


336(1)—Insurance is avoided where insured procures unpermitted concurrent insurance. 


120 
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(2). Knowledge and consent of insured. 
336(2)—Condition voiding fire policy if insured should have other 
insurer’s consent held not violated by policy procured y third pa 
knowledge or ratification. Bodine v. Farmers’ Alliance Ins. Co. ( 
336(2)—Insured, learning of ,existence of second fire policy covering premises only after 


rights had become fixed by fire, was not precluded from recovery by failure to promptly 


return —- and disclaim ownership. Insurance Co. of Pennsylvania v. Fitz- 
d. (Miss. 


insurance without 


336(2)—Insurance issued at instance of another, without owner’s knowledge or ratification, 
will not avoid owner’s existing insurance. That mortgagor made proof of loss on 
insurance procured by mortgagee, but of which mortgagor had no knowledge until after 
fire, held not to constitute adoption of additional insurance; hence mortgagor’s prior 
insurance was not avoided. Home Ins. Co. v. Collins. (Tex.)..................... 

336(2)—That mortgagee accepted proceeds of fire policy taken out by mortgagor held not 
“ratification” by mortgagee of mortgagor’s act in procuring insurance; hence mortgagee 
did not violate condition making its policy void if it procured additional insurance. 
First Carolinas Joint Stock Land Bank v. Stuyvesant Ins. Co. (S. C.) 

(3). Identity of property or interest. 

336(3)—Clause in fire policies prohibiting additional insurance on furniture and fixtures 
held inapplicable to property purchased after issuance of original policies. Brooks v. 
xiverpool & London & Globe Ins. Co. (La.) 

336(3)—As regards question whether insurance procured by mortgagee without mortgagor’s 
knowledge avoided mortgagor’s existing insurance, mortgagee could not, under trust deed, 
procure additional insurance binding mortgagor without making demand on mortgagor 
for additional insurance. Home Ins. Co. v. Collins. (Tex.) 

(C) MATTERS RELATING TO PERSON INSURED. 

$ 339. CHANGE OF OCCUPATION. 

339—Answer to question whether applicant for insurance was now engaged, or had inten- 
tion of engaging in liquor business held not representation or promissory warranty, as 
to future. Conservative Life Ins. Co. v. Hutchinson. (Ky.) 

(E) NONPAYMENT OF PREMIUMS OR ASSESSMENTS. 

§ 349. ee AS _— OF FORFEITURE IN GENERAL. 

. In general. 
349(1)—Provisions regarding insurer’s waiver and payment of premiums did not exempt 
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insurer from liability for double indemnity where injury occurred before expiration of 
grace period for unpaid premiums, though death occurred thereafter. Central States 
Life Ins. Co. v. Hale. (Ark.) 
349(1)—Provision for payment of “accidental death benefit” equal to face amount of 
insurance, for accidental injury resulting in death within 90 days thereafter, held 
provision for payment of accident, not life insurance, under which liability arises at 
time of accident, where policy is then in force, not at death. Policy provision for 
payment of “accidental death benefit” where death results from accidental injury 
within 90 days created liability at time of fatal accident, where accident occurred 
during grace period, notwithstanding that at insured’s death, resulting within 90 days 
thereafter, grace period had expired and premiums remained in arrears. Under accident 
policy providing that upon failure to pay premium within four weeks after due date, 
policy becomes void, premiums are not in default during four-week period. Life Ins. 
Co. of Virginia v. Brooks. (Ga.) 
349(1)—Life insurance policy is not contract to be renewed from year to year by payment 
of premiums, but entire contract, and nonpayment of premium does not forfeit policy, 
unless it expressly so provided. Stonewall Life Ins. Co. v. Cooke. (Miss.)........ 296 
349(1)—Where insured was injured during life of accident policy, nonpayment of premiums 
after disability arose held not to relieve insurer of liability. Wilson v. National Life 
& Accident Ins. Co. (Nebr.) 
(2). Premiums payable in installments, 
349(2)—Under accident policy providing for payment of premiums in advance, on or 
before every Monday, and allowing four weeks’ grace period, where last premium was 
paid on Monday, January 26, grace period did not expire before Monday on which 
fourth premium payable thereafter was due, which was February 23. Life Ins. Co. of 
Virginia v. Brooks. (Ga.) 
(3). Nonpayment of note given for premium. 
349(3)—Insured was not entitled to additional grace for payment of note given during 
grace period after default in payment of life insurance premium. State Life Ins. Co. 
a eS Fe ee rer os ner eee 977 
§ 359. SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FORFEITURE. 
§ 360. —— IN GENERAL. 
(1). In general. 7 
360(1)—Payment to insurer’s soliciting and collecting agent of amount less than _semi- 
annual premium unambiguously provided for does not keep life policy in force. Supica 
vi Beebropeea. Tite Tae Gos Cs ns hog en vecaccesecdccsucawsenonsnen canes 1196 
360(1)—In absence of notice to employee by employer or insurer that group life policy 
had not been renewed, policy held in force as to employee who paid renewal premium 
to employer within grace period in accordance with policy provisions. Deese v. 
Travelers’ Ins. Co. of Hartford, Conn. (N. C.) 
(2). Remittance by mail. 
360(2)—Deposit of check for insurance premiums in mail in time to reach insurer, 
accustomed to accept checks sent by mail in payment of premiums, in due course, 
saves forfeiture for nonpayment of premiums, though it does not reach insurer until 
after grace period. Stonewall Life Ins. Co. v. Cooke. (Miss.).................--. 
(3). Application of dividends or credits to prevent forfeiture. 
360(3)—Dividends declared in insurer’s possession available for payment of premium must 
be so applied to prevent forfeiture of policy. Equitable Tite Assur. Soc. of 
United States v. Roberts. (Ala.) : ’ 
360(3)—That insured had owing to him from insurer unused portions of premium deposits 
under mutual policies, and that he desired same applied as part payment on premium 
deposit for new policy, held not to give rise to liability under new policy where 
premium check was refused payment by bank. Kreifels v. State Farm Mut. Auto- 
mobile Ins. Co. (N. D.) ; i 
360(3)—Where life policy provided that on default in payment of premium, policy would 
be continued as extended insurance if insured did not otherwise elect, insurer was not 
obligated to applv loan value to payment of insured’s note voluntary given for premiums. 
State Life Ins. Co. v. Spencer. (U. S.) 977 
(4). Payment by check, draft, 
360(4)—Deduction from employee’s salary retained by employer as payment for group 
insurance is payment to insurer as regards employee. All States Life Ins. Co. v. 
Tillman. (Ala.) 
360(4)—Where insured’s check given in payment of premium under mutual automobile 
policy was refused payment, policy, under terms thereof, held void, defeating insurer’s 
liability thereunder. Kreifels v. State Farm Mut. Automobile Ins. Co. (N. D.) 474 
360(4)—Premium check and letter by insured’s son, not shown to be authorized, and 
insurer’s issuance of receipt of premium, held, at most, conditional payment; condition 
being that check would be honored. Silverman et al. v. New York Life Ins. Co. 


fi Gveacale 1164 

§ 362, EXCUSES FOR NONPAYMENT. 
362—Under life policy making furnishing of proof of total and permanent disability con- 
dition precedent to waiver of premiums, there was no accrual of benefits and no 
waiver of premiums. where such proof was not furnished while policy was in force. 
Berry v. Lamar Life Ins. Co. (Miss.) oe 
362—Provision for waiver of premiums if “insured shall before attaining the age of 60 
years furnish due proof * * * that he has become totally disabled” held agreement 
to waive premiums becoming due after date of disability. ere policy provision of 
waiver of premiums merely requires “due proof” of disability, proof need not be in 
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writing or sworn to, and need not be strongest or best one available. Insurer, whose 
local agent received verbal notice from insured’s wife, her application for extension 
of time for payment of premiums, that insured had become totally disabled, held pre- 
cluded from thereafter den ing liability for return of premiums under premium waiver 
ore SoueS due saat a disability before attaining age 60. Hablutzel v. Home 
Life I Co. of New York. (Mo.) 
§ 368. RIGHTS OF INSURED ever DEFAULT. 
§ 365.—— REINSTATEMENT. 
(1). In general. 
365(1)—Statute respecting attaching copy of application to policy does not apply to rein- 
statement. National Life & Accident Ins. Co., Inc. v. Nagel. (Mich.) 
365(1)—Incontestability clause does not apply to representations made to procure reinstate- 
ment of policy, Incontestability clause in policy, being in derogation of common law, 
should be strictly construed and not read into reinstatement agreement. Chuz v. Colum- 
bian Nat. Life Ton, ot, eda 
365(1)—Insurer, under reinstatement clause in lapsed life policy, held under duty to notify 
insured within reasonable time of action taken under application for reinstatement. 
Steiner v. Equitable Life Assur. Soc. of United States. a2 
365(1)—Reinstatement of life and disability policy held continuance in force of original 
contract, not making of new contract. Rothschild v. New York Life Ins. Co. (Pa.) .. 
365(1)—Accident policy could be reinstated by belated payments, provided insured was still 
alive, a only to cover accidental injury thereafter sustain Donaldson vy. National 
Rite te ee RS EO, LP MNRUD «occ ctv aide Sota wt Hoek Bee Cor Toh CRO ae ny csids 
365(1)—That insured gave notes for past due premium held not to show loan on policy so 
as to make health certificate thereafter given on reinstatement of policy which had 
lapsed because of nonpayment of note void for want of consideration. State Life 
Ins. Co. v. Spencer. (U. S. 
(2). Condition of reinstatement. 
365(2)—Where check for reinstatement of life policy was dishonored, and insurer promptly 
notified insured of consequent invalidty of premium receipt, policy was not reinstate 
and no recovery could be had thereon. Ross v. State Life Ins. Co. (Ala.) 
365(2)—False statement that applicant for reinstatement of insurance policy was in good 
health held not “warranty,” but material ‘“‘representation,” warranting cancellation of 
reinstatement, though made without knowledge of tuberculosis. National Life & 
Accident Ins. Co., Inc. v. Nagel. (Mich.) 
365(2)—Insured, under reinstatement provision in lapsed life policy, could maintain action 
under revived original policy if medical examination disclosed insured was entitled to 
reinstatement under original terms. Insurer, under reinstatement clause, held under 
contractual duty to reinstate policy which lapsed for nonpayment of premiums, where 
insured meets medical requirements. Steiner v. Equitable Life Assur. Soc. of United 
States. “(N. Y.) . 
365(2)—Life insurer may not be arbitrary in considering evidence of insurability sub- 
mitted under reinstatement provision. Rothschild v. New York Life Ins. Co. (Pa.) 
365(2)—Life insurer is entitled to enforce provisions of policy requiring satisfactory evi- 
dence of insurability and payment of past due premiums with interest, and any other 
indebtedness as conditions to reinstatement of policy. Life insurer may waive pro- 
visions of policy requiring satisfactory evidence of insurability, payment of past-due 
premiums with interest, and any other indebtedness, as conditions to reinstatement of 
policy. Insured who complied with what agent told him would be necessary to have 
life policy reinstated was entitled to rely on agent’s representations. Thomason v. 
Commonwealth Life Ins. Co. of Louisville, Ky. (S. C.) + ediciones ae 
§ 367. INSURANCE FOR LIMITED TERM OR AMOUNT. 
(1). In general. 
367(1)—Life policy provision that double indemnity benefit would not be included in auto- 
matic extended insurance on nonpayment of premium held valid. Johnson v. Central 
Life Assur. Soc. of the United States. (Minn.) 995 
367(1)—Life policy provision that double indemnity benefit would not be included in auto- 
matic extended insurance on nonpayment of premiums held valid. Johnson vy. Royal 
Union Life Ins. Co. (Minn. ) 1000 
367(1)—Temporary or extended insurance recoverable under life ‘insurance contract governed 
by Missouri statute, where default existed in payment of premiums, held not to include 
double indemnity for accidental death. Provision that accidental death provisions in life 
policy were applicable only while there is no default in premiums held valid limitation 
under Missouri statute. Valenti v. Prudential Ins. Co. of America. (U. S.) 
(2). Amount available to purchase extended insurance. 
367(2)—Loan indebtedness on life policy held deductible from cash surrender value in 
determining period of automatic extended insurance, where policy and loan agreement 
provided for deducting indebtedness both from cash surrender value and from face 
of policy. Provision for deducting loan indebtedness from cash surrender value in 
computing period of automatic extended insurance held not to constitute foreclosure, 
requiring preliminary notice of intention, where policy lapsed because of nonpayment 
of premiums. Provisions of life policy for deducting loan indebtedness from cash 
surrender value and also from face of policy in computing period of extended insurance 


held not to impose penalty or forfeiture. Schoonover v. Prudential Ins. Co. of 
America. (Minn.) 


367(2)—Under automatic extension clause of life policy, insured could demand _ that 
premium reserve be applied to extend full insurance. Period of extension of life 
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policy under automatic extension clause was computed on cash value, less insured’s 
indebtedness at time of lapse. Toncich v. Home Life Ins. Co. of America. (Penna.) 738 

367(2)—Insurer could not charge premium note against reserve so as to reduce amount 
available for extended insurance, notwithstanding policy secured note. Pacific Mut. 
Life Ins. Co. of California v. Thurman. (Tex.) 1026 

367(2)—Cash surrender value, for purpose of determining period of automatic extended 
insurance after failure to pay premiums, held determinable by first deducting any 
unpaid loan against policy. Rains v. National Life & Accident Ins. Co. (U. S.).... 734 

§ 369. SURRENDER VALUE. 

369-——Insurance company’s loan to insured held so connected with and governed by policy 
as to warrant policy provision for deducting amount thereof from cash surrender 
value. Schoonover v. Prudential Ins. Co. of America. (Minn.)... 

§ 370. ACTIONS. 

370—In action on life policy which had lapsed for nonpayment of premiums, evidence held 
to establish that insurer delayed unreasonable time before insured’s death in giving 
notice of action taken under application for reinstatement, entitling beneficiary to re- 
we original policy. Steiner v. Equitable Life Assur. Soc. of United States. 

370—Beneficiary claiming under automatic extension clause of life policy could not claim 
that cash coupon issued by insurer, payable according to one of three options, should 
have been applied in extending policy, absent averment that insured tried to have 
coupon so applied. Toncich v. Home Life Ins. Co. of America. (Penna.) 

370—Whether life insurer had waived provisions of policy requiring satisfactory evidence of 
insurability, payment of past-due premiums with interest, and other indebtedness, as 
conditions to reinstatement of policy, held for jury. Thomason v. Commonwealth Life 
Ins. Co. of Louisville, Ky. (S. C.) hag 


XI. Estoppel, Waiver or Agreements Affecting Right r= Avoid or 
Forfeit Policy. 


§ 371. APPLICATION OF DOCTRINES OF ESTOPPEL AND WAIVER. 

371—That insurer asserted no right inconsistent with that claimed in action, and insured 
did not change his position to his prejudice by reason of any assertion of insurer, 
held not to estop insurer from asserting forfeiture clause in fire policy. Peterson v. 
Hudson Ins. Co. (Ariz.) 

371—Insurer’s waiver of provision for forfeiture of life insurance policy on nonpayment 
of premium need not be based on valuable consideration or founded on new agree- 
ment. Insured need not have been misled, nor insurer estopped, to effect waiver of 
forfeiture of life insurance policy. Waiver of forfeiture of life insurance policy is 
essentially unilateral and legal consequence of insurer’s act or conduct, and no act of 
insured is necessary to complete. Stonewall Life Ins. Co. v. Cooke. (Miss.)......... 296 

§ 372. WHAT CONDITIONS MAY BE WAIVED. 

372—-Insurer may waive forfeiture of life insurance policy for nonpayment of premium; 
provision therefor being for insurer’s benefit. Stonewall Life Ins. Co. v. Cooke. (Miss.) 296 

372—Policy provisions invalidating assignment and invalidating policy if assigned may be 
waived by insurer. Metropolitan Life Ins. Co. v. Dunne et al. (U. S.) .... nig 

§ 373. LIABILITY OF INSURER TO ESTOPPEL BY ACTS, CONDUCT OR 

STATEMENTS OF OFFICERS OR AGENTS. 
(2). Certificate of medical, examiner. 

373(2)—As respects medical examiner’s report, his acts come within rules of agency 
applying to other special agents. First Texas Prudential Ins. Co, v. Nute. (Tex.).... 549 

§ 374. POWERS OF OFFICERS OR AGENTS RESPECTING WAIVER. 

§ 375. —— IN GENERAL. 


1024 


1161 


(1). In general. 
375(1)—Under Pennsylvania law, statement in application for health and accident insurance 
that applicant had no other - disability insurance held warranty which could not be 
waived by agent. Connecticut General Life Ins. Co. v. Skurkay. (N. C.) ..........1340 
375(1)—Insurance agent may waive certain provisions of policies so as to bind insurer. 
Isaac et al. v. Donegal & Conoy Mut. Fire Ins. Co. 
(2). Nature of agency. 
375(2)—Agent representing insurer only for taking applications and collecting premiums 
could not waive life policy provision requiring semiannual payment of premiums. 
Supica v. Metropolitan Life Ins. Co. (Kans.) s 
375(2)—Agent soliciting fire insurance, receiving and accepting appli 
policy, and receiving premium, could waive provision declaring icy void if insur 
building ‘a - ground not owned by insured. New York Underwriters’ Ins. Co 
v. Ray. (Ky. . : 
375(2)—Soliciting agent’s authority held broad enough to support waiver of incorrect 
answers in application for life insurance policy as to applicant’s health. Mutual 
Life Ins. Co. of Baltimore v. Connell. (Ohio) oe beep 542 
375(2)—Where subagent, with knowledge that insured was not sole owne: 
covered by policy, informed insured policy is good, his acts were binding on insurer. 
Isaac et al. v. Donegal & Conoy Mut. Fire Ins. Co: (Pa.) 134 
§ 376. EFFECT OF PROVISIONS OF POLICY. 
1). In general. : es 
376(1)—General agent empowered to solicit insurance, receive and forward application, 
receive and deliver policy, and collect premium, may waive condition of policy, not- 
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withstanding contrary provisions in policy and employment contract. Niemann v. 
Rene Deemer BOS. . 2oc 5. ces ble oe. abies Us oikd Coes ne oon os Sohn 276 

376(1)—Soliciting and collecting insurance agent is, by statute, life insurer’s general 
agent with power to waive forfeitures, notwithstanding limitations on his authority 
in policy. Thelen v. Metropolitan Life Ins. Co. 

Knowledge or notice of limitation. 

376(3)—Beneficiary of accident policy was charged with notice of limitations imposed 
on agents in policy. Beneficiary could not claim insurer was estopped from asserting 
breach of warranty because of agent’s statement, where beneficiary was charged with 
notice on face nf contract that agent had no authority to make statement. Donaldson 
v. National Life & Accident Ins. Co. (Tex 

§ 377. KNOWLEDGE OR NOTICE OF FACTS IN GENERAL. 

(2). What constitutes knowledge or notice in general. 

377(2)—To sustain contention that fire policy requirement was waived by issuance of policy 
with knowledge of noncompliance, it must appear that insurer or its authorized: 
representative had actual knowledge of facts upon which waiver depended; doctrine of 
constructive notice being inapplicable. That insured told fire insurer’s agent that he 
owed vendor of insured property $600. on it held sufficient notice to insurer that insured 
did not. have fee-simple title, waiving policy requirement that insured have fee-simple 
title. Columbia Fire Ins. Co. of Dayton, Ohio v. Tatum. (Ga.) 

377(2)—Knowledge of insurer’s agent that insured had been in hospital would not estop 
insurer from setting up misrepresentation in applications regarding insured’s previous 
illness. Metropolitan Life Ins. Co. v. Trunick’s Adm’r, (Ky. 

377(2)—That life insurer had received report that insured had as held not to pre- 
clude cancellation of policy for misrepresentation respecting accident, where report was 
based on rumor and not confirmable. New York Life Ins. Co. v. Howard et ux. 


377 (2)——Where ’ directions given were adequate to apprise fire insurer that property was 
incumbered, who incumbrancer was, and nature of claim, insurer could not complain 
= or . opener describe claim. Bardwell et al. v. Commercial Union Assur. 
o., Limited (V 

§ 378. KNOWLEDGE OF OR NOTICE TO OFFICERS OR AGENTS. 

(1). In general. 

378(1)—Where agent who took application for accident insurance and delivered policy had 
actual knowledge of false material representations in application regarding physical 
condition of applicant and existence vel non of other insurance, insurer was estopped 
from asserting invalidity of policy. National Casualty Co. v. Borochoff. (Ga.) 

378(1)—Notice to insurer’s agent of facts material to risk when application for insurance 
is made is notice to insurer, which cannot insist on forfeiture because of such facts. 
Niemann v. Security Ben. Ass’n. (Tll.).? 

378(1)—Fire policy provision that company was not liable for property incumbered by 
chattel mortgage held not to preclude recovery for destruction of property thus in- 
cumbered, in view of informaton furnished agent at time of issuance. Schaefer v. 
East & West Ins. Co. of New Haven, Conn. (Mich.) 

378(1)—Insurer held bound by policy, negotiated for and delivered by its regular agent 
in reliance on information received from another, regardless of latter’s agency. Uni- 
versal Automobile Ins. Co. v. Hallinan. (Tex. 

378(1)—Insurer is estopped to enforce forfeiture for violation of fire policy provision that 
insured must be sole owner, where insurer’s agents or subagents knew facts regard- 
ing ownership when policy was issued. Bardwell et al. v. Commercial Union Asur. 
Co., Limited. (Vt.) 

(2). Who is agent of insurer. 

378(2)—One completing negotiations for insurance policy held insurer’s agent, whose 
knowledge was that of insurer, though not its regular agent. Universal Automobile 
Ins. Co. v. Hallinan. (Tex.) 

(3). Nature of agency and authority of agent. 
378(3)—Notice to mere soliciting agent concerning insured’s health contrary to representa- 
tions made in application did not bind insurer. First Nat. Life Ins. Co. of America v. 
Maxey. (Ala. 

378(3)——Insurer held charged with knowledge of agent respecting insurable nature of prop- 
erty, where agent was intrusted with policies executed by insurer’s president and 
secretary and was authorized to fill in necessary blanks, countersign and deliver policies, 
and accept premiums. Schaefer v. East & West Ins. Co. of New Haven, Conn. (Mich.) 

378(3)—Soliciting agent, failing to report to life insurance company known facts contrary 
to answers in application for policy as to applicant’s health, represented company, 
which was bound by his acts. Mutual Life Ins. Co. of Baltimore v. Connell. (Ohio) 

(4). Capacity in which knowledge is acquired. 

378(4)—Knowledge of vice president of insurer’s agent who issued fire policy that insured 
was not sole owner, acquired by vice president when acting as secretary-treasurer of 
association taking mortgage on insured property, held ‘not chargeable to insurer. Knowl- 
edge of vice president of insurer’s agent regarding institution of foreclosure proceedings, 
invalidating fire policy, held not chargeable to insurer; vice president having acquired 
such knowledge as mortgagee’s secretary-treasurer. Lawson v. Twin City Fire Ins. 
ee oe 5 ae 

§ 379. INSERTION OF FALSE ANSWERS IN APPLICATION BY AGENTS OR 

UNDER HIS DIRECTION, 
(1). In general. 
379(1)—Where agent was requested to insure household goods and, in application, made 
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inaccurate statements relating to location of property unknown to insured, erroneous 
statements did not defeat liability under policy. Carroll v. National Fire Ins. Co. 
of Hartford, Conn. (Kan.) 
379(1)—Insurer is estopped to deny liability if its agent inserts false statements in 
application, or, by misleading statements, induces insured acting in good faith to 
answer falsely. Metropolitan Life Ins. Co. v. Trunick’s Adm’r. (Ky.) 
379(1)—Where through fraud, mistake, or negligence of insurance agent in filling out ap- 
plication, insured’s truthful answers are incorrectly transcribed, insurer is estopped to 
assert their falsity. American Nat. Ins. Co. v. Park. (Tex.) 
379(1)—Insurer was estopped from asserting that fire policies were rendered void by 
misdescription of property for which it alone was responsible. Fire policy was not 
void for lack of mutuality of agreement or consideration because f misdescription 
of property written in by insurer’s agent. Insurer, discovering mistake in description 
of building written in by agent had right only to demand payment of proper legal 
premium rate applicable to building. Westchester Fire Ins. Co. v. Rose et al. (Va.).. 405 
(4). Life and accident insurance, 
379(4)—Where agent who filled out application and delivered accident policy had actual 
knowledge of incorrect statements in application, insurer was estopped from asserting 
invalidity of policy. Southern Surety Co. of New York v. Fortson. (Ga.) ce 
379(4)—Falsity of answers to questions in application for insurance, as written by 
insurer’s medical examiner, did not authorize forfeiture of certificate, where insured 
disclosed correct information to examiner and insurer’s district manager. Niemann v. 
Senvtiy Tek: Bees Ce sack ox eke ute sense nemeamis 6 hanes uae ne oer ae 276. 
379(4)—Where insured correctly states answers in insurance application, but general man- 
ager of insurer, without insurer’s knowledge, incorrectly writes down answers, general 
manager is insurer’s agent, and insurer cannot defeat recovery because statements were 
false. Smith v. Benefit Ass’n. of Railway Employees. (Minn.). 
(6). Effect of limitations on powers of agent. 
379(6)—Fire insurance company whose agent made out application and failed to write 
correctly applicant’s answer to question held bound by answer notwithstanding con- 
trary provision in application and policy. Home Ins. Co. of New York v. Thornhill. 
(Miss.) . 
§ 380. FRAUDULENT OR COLLUSIVE ACTS OF AGENT. 
380—Fraud, beneficial to party seeking recovery, cannot be made basis for enforcement 
of insurance contract. Where life insurer’s agent, although informed of insured’s 
inflammatory rheumatism and endocarditis, inserted false answers to procure issuance 
of policy, beneficiary could not recover thereon, since true answers did not authorize 
insurance. Henson v. John Hancock Mut. Life Ins. Co. (Mich.) 
FORM AND REQUISITES OF EXPRESS WAIVER. 
IN GENERAL. 
382—-Local agent’s verbal statements and letter to insured held not to show waiver of 
condition of robbery policy as to location of insured store. Community Stores of 
Louisiana, Inc. v. Associated Indemnity Corporation, 
§ 388. IMPLIED WAIVER IN GENERAL, 
(1). In general. 
388(1)—Any statement or conduct of insurer, inconsistent with forfeiture and consistent 
with. nonforfeiture of life insurance policy, with notice of fact working forfeiture at 
its option, constitutes waiver thereof. Stonewall Life Ins. Co. v. Cooke. (Miss.).... 246 
(2). Statements of officers and agents. 
388(2)—Assurance by assurer’s agent to assured that agent would handle claim as he 
had handled previous claim, in which premiums were deducted from benefit checks, 
estopped assurer from claiming forfeiture for nonpayment pending adjustment. Cochran 
v. National Casualty Co. (Mich.) 
(3). Acts and conduct of insurer or agents in general. 
388(3)—Agent’s failure to call for premium and to procure loan on policy to pay quarterly 
premium held not to prevent forfeiture, where policy did not provide that agent should 
call to collect premiums, and no tender was made of premium during time intervening 
between due date of premium and insured’s death. Thelen v. Metropolitan Life Ins. 
Ca (OLS: gosh arches Scat a “dhe 
(4). Custom and course of dealing as to payment of premiums, 
388(4)—Insurer accepting sick benefit premiums for over four years from insured claimed 
to be always in arrears waived re — for forfeiture of insurance for nonpay- 
ment of premiums. Riley v. Life & sualty Ins. Co. of Tenn. (La.) 
388(4)—Where, under agreement, assurer’s agent establishes practice of collecting pre- 
miums at assured’s home, assured is not in_ default on agent’s abandoning plan 
without notice. Cochran v. National Casualty Co. (Mich.) 
(5). Guaranty and indemnity insurance. 
388(5)—Insurer, by defending injured party’s suit for injury alleged to have been occa- 
sioned by collision with automobile driven by insured, held to have recognized its lia- 
bility on policy. United States Fidelity & Guaranty Co. v. Snite. (Fla.) 
388(5)—That insurer involuntarily defended damage suit against insured, after notifying in- 
sured that it was not bound by liability policy because of trivial breaches, held not 
avoidance of waiver of defenses under policy which did not require insurer to defend 
suit. Glade v. General Mut. Ins. Ass’n of Des Moines. (Ia.) 
388(5)—Employer’s liability insurer held not estopped to deny liability by defending 
employer, where policy required insurer to defend, and insurer had notified employer 
of ground for denying liability. Kidd v. Minnesota Atlantic Transit Co. et al. (Mich.) 695 
388(5)—Insurer under automobile liability policy, assuming charge of suit against insured, 
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melved nigh) to oo injury was not within coverage of policy. Luck v. Ft. Dearborn 
Ins ee MMMMED, cx scinssid's bp nie. Rakes oe he coset Scag S Garb tan ete Sie ese Se oath oleate © Sia ake Ses eae 
388(5)—As regards claim that insurer in statutory liability policy was estopped to deny 
liability on verdict against driver of automobile by its continued appearance and defense 
after verdict had been directed for insured automobile owner, that such driver was not 
originally party to insurance contract was immaterial. Ordinarily, insurer in statutory 
automobile liability policy by intervening and defending claim of negligence by one 
injured by insured’s automobile driver departing temporarily from scope of employment 
may not deny applicability of policy after trial on merits. Where insurer desires to 
question whether liability charged is covered by statutory automobile liability policy, 
= should act seasonably and before plaintiff had been prejudiced by delay. Sauriolle 
Creare Ok A SES i os oe) eo ce aa ams ates oe ba. hes ouate a eu 
388(5)—That liability insurer’s attorneys, defending action against insured, proceeded with 
trial after receiving insured’s telegram stating inability to get to city that day, did not 
bar insurer from invoking co-operation clause when sued by oor persons. Hutt et al. 
v. Travelers’ Ins. Co. (N. J.) 

388(5)—Liability insurer, not knowing of breach of policy, can "defend insted with reser- 
vation of its rights, upon understanding with insured. Liability insurer to whom in- 
sured misrepresented facts of accident held not to waive defense of non co-operation 
by having defended agit and taken steps for appeal. United States Fidelity & Guaranty 
i, ae, Ob ELSIE "7. svn sus tes Sos aren AU WO eA ook, PTR EE ie ole Widnes MSG A <r e'w 4x 

§ 389. ISSUANCE AND DELIVERY OF POLICY WITHOUT OBJECTION. 

(2). Conditions as to title. 

389(2)—That insured did not own entire property insured against fire would not work 
forfeiture as to interest actually owned, where, before policy issued, insured informed 
agent with power to countersign policies of condition of title. American Ins. Co. v. 
,  EUEGD! > 2. ks Selah cd coos SR Ga Sak Ue oe ne ae ad a oa bee hk ot ee eh os Sle 
389(2)—That insurer, through its agent’s vice president, knew when fire policy was 
issued that insured was not sole owner, could not, under parol evidence rule, be re- 
lied on by insured, either as waiver or estoppel. Lawson v. Twin City Fire Ins. Co. 








(U. S.) 

389(2)—Insurer issuing standard mortgagee clause to ‘be attached to fire policy and _ 
second group of policies after learning that insured was not sole and unconditio 
owner of property insured, as required by policy clause, held estopped to assert 
forfeiture. Bardwell et al. v. Commercial Union Assur. Co., Limited. (Vt.) 

(3). Conditions as to incumbrances. 

389(3)—Insurer’s failure to inquire respecting existence of chattel mortgage before issuing 
fire policy held not to waive policy provision prohibiting chattel mortgage. Cinema 
ehidis, Thc... al, -¥:. Teel Vie ee ie ve 0 aes see eens Serna ns 

$ 390. FL OTALICY, ASSERT FORFEITURE OR TO CANCEL OR RESCIND 





390—Law will never recognize forfeiture of insurance policy, where party claiming it has 
not recognized and insisted on it at every stage. Stonewall Life Ins. Co. v. Cooke. 
RNS. sins 0 0 cs be et ae ha ee & hie bine tin do be bac a Sew ne ear acere eee beac eae 

390—Insurer’s silence and inaction after learning of foreclosure proceedings does not alone 
waive provision invalidating fire pn, Lawson v. Twin City Fire Ins. Co. (U. S.) 

390—Misrepresentation of insured’s financial status became immaterial after insurer treated 
fire policies as in force with full knowledge that another than insured was real 
owner of propertv. Bordwell et al. v. Commercial Union Assur. Co., Limited. (Vt.) 

$ 391. ADMISSION OF LIABILITY ON POLICY. 

391—Respective policy provision invalidating assignment and invaliating policy if assigned 
held waived by insurer and inoperative, where insurer paid proceeds into court and 
brought bill of interpleader. Metropolitan Life Ins. Co. v. Dunne et al. (U. S.).... 

$ 392. Se OR RETENTION OF PREMIUMS OR ASSESS- 


(1). In general. 
392(1)—Insurer relying on forfeiture of fire policy because of alleged breach of iron-safe 
clause and insured’s willful burning of property held not obligated to refund 
unearned premium. Sussex Fire Ins. v. Barton. (Ala.).......................5. 
392(1)—Insurer by accepting premium on lapsed policy waived forfeiture. Ciccone v. 
eeeees  CR0O SOR Cm Oe SS EE le oak ina eeab oun ccesenes 
392(1)—Insurer, accepting unearned premiums with knowledge of facts avoiding policy, is 
estopped to assert avoidance after loss has occurred. Kittelberger v. Clearfield County 
Cees eee. cg als 5 + un hard aie ws aisha Seeks eh obit tema ot es are 
392(1)—Insurer’s failure to return premium held not waiver or estoppel respecting pro- 
vision invalidating fire policy if foreclosure proceedings be commenced. Lawson v. Twin 
Se ee eS RE ER MO eR he ge ek oe ee Me Ae eee 
392(1)—Automobile liability insurer which retained portion of premium covering period 
within which accident occurred waived objection to eee of policy based upon facts 
of which it had knowledge. Neat v. Miller et ux. (Wash.) ...................000- 
(6). Demand and acceptance after loss. 
392(6)—That insurer accepted premiums on disability clause after claim thereunder was 
made held not waiver of right to require proof that insured’s disability was caused 

by hazard covered by policy. John Hancock Mut. Life Ins. Co. v. Hicks. (Ohio.). 
392(6)—That insurer accepted assessment seven months after fire and when it had denied 
liability held not to estop insurer from setting up breach of policy in action thereon. 
Kittelberger v. Clearfield County Grange Mut. Fire Ins. Co. (Pa.) 





(8). Demand and acceptance after injury or death of person insured. 
392(8)—Payment of overdue premium after insured’s death will not save forfeiture of 
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life insurance policy, in absence of waiver or agreement having such effect, especially 
where death is unknown to insurer. Insurer cannot revoke waiver of forfeiture 
for nonpayment of premiums, accepted after insured’s death, on learning of his death. 
Stonewall Life Ins. Co. v. Cooke. (Miss.) 
392(8)—-Agent’s act in collecting past-due premium after insured died did not have effect 
ef overriding provisions of policy that no agent had authority to change or waive 
provisions. Donaldson v. National Life & Accident Ins. Co. ) 
(9). Demand or acceptance on condition. 
392(9)—-Where premium after its receipt was deposited in bank account of insurer, evi- 
dence of insurer’s efforts thereafter to locate insured for purpose of returning pre- 
mium was immaterial on issue whether insurer waived forfeiture for failure to pay 
premium. Ciccone v. Colonial Life Ins. Co. of America. (N. J. C 
(11). Offer to return. 
sae RP mo tender of premium by insurer is not required. Peterson v. Hudson Ins. 
‘0. riz. 
392(11)—That insurer failed to promptly tender back premiums held not waiver of defense 
that policy never ‘took effect on account of misrepresentations, where insurer brought 
premiums into court before trial. Mack v. Western & Southern Life Ins. Co. (Mo.) 


§ 395. FAILURE TO STATE GROUND OF OBJECTION RELIED ON. 

395—Where insurer undertook defense with full knowledge of facts and submitted to jury 
whether assured co-operated as required by automobile policy, it could not after adverse 
verdict deny liability on ground that judgment creditor’s claim was not within policy. 
Graham v. United States Fidelity & Guaranty Co., Baltimore, Md. (Pa.) 

§ 397. PARTICIPATING IN ADJUSTMENT OF LOSS. 

397—Insurer waived right to contend that chattel mortgage invalidated policy where ad- 
juster, after fire, was informed of mortgage, but failed to return insured’s property 
taken for repair. Roach v. Harmonia Fire Ins. Co. (La.) 

397—Stipulations in agreement between insurer and insured that insurer did not waive any 
of its rights investigating and appraising loss would not be extended by implication 
beyond their exact terms. Springfield Fire & Marine Ins. Co. v. Hassen. (Tex.) 

397—Where mortgaged or unmortgaged property was destroyed insurer by permitting in- 
sured to salvage some of property and to furnish appraisals did not waive provision 
invalidating policy as respects mortgaged property. Cinema Schools, Inc., et al. v. 
Westchester Fire Ins. Co. (U. S.) 

§ 400. PROVISIONS OF POLICY AGAINST FORFEITURE. 

400—Non-cancellable clause of health and accident policy held not to qualify provision that 
falsity of statements in application materially affecting acceptance of risk or hazard 
assumed barred right to recover under policy. Pacific Mut. Life Ins. Co. of California 
v. Strange. (Ala.) 

400—Stipulation in life policy making policy incontestable after two years mene = fraud 
or misstatement of age held valid. Guaranty Life Ins. Co. v. Johnson. (Ga.) 

400—Ljimitation of coverage provision in policy insuring life of one killed in airplane crash 
held not affected by incontestability clause. American Home Foundation, Inc. v. Canada 
Life Assur. Co. (N a 

400—Discontinuance of action on life policy should be denied where insurer had asserted 
defense of fraud, and policy, due to failure to follow language of amended statute, 
had become incontestable. Grana v. Metropolitan Life Ins. Co. et al. (N. Y.). 

400—Insured’s commencement of action to cancel life policies for fraud continued indefi- 
nitely period of contestability. Mutual Life Ins. Co. of New York v. Marzec. (N. Y.) 

400—Beneficiary seeking to recover on life policy containing disability clause must establish 
disease causing insured’s disability was contracted after date of policy, notwithstanding 
incontestable clause. John Hancock Mut. Life Ins. Co. v. Hicks. (Ohio.). 

400—Clause providing for incontestability beginning “after one year during lifetime of 
insured from date of issue” held inapplicable where insured died within year after 
oon of policies. Greenbaum v. Columbian Nat. Life Ins. Co. of uneangs Mass. 
(U. $.) Sa 


400—Reinstatement of life policy was new contract, and contestable period began to run 
anew. State Life Ins. Co. v. Spencer. (U. S.) .. 

400—Clause making life policy incontestable refers to contest or defense as against bene- 
ficiary or bona fide assignee, and did not preclude defense that plaintiff, suing on policy, 


had no insurable interest and was not bona fide assignee. tna Life Ins. Co. v. 
Hooker. (U. 


400—Insurer’s denial of liability on policy because of broken condition cubsequent is 
‘contest’ within one year incontestability statute. Life insurance policy, declaring 
that it may be defeated by subsequent happening, as distinguished from policy declar- 
ing that certain risks are not assumed, cannot be forfeited after contestable period. 
Broken condition subsequent, in life insurance policy, incontestable on its face or by 
statute, is unavailable to insurer, Life insurance policy, providing that it should 
become void if insured engaged in service on ra iver train, held incontestable on 
such ground after one year. Insurance company failing to ascertain and = on 
fact that insured, stating in application for life insurance policy that he was a 
was in forbidden railway service at time, within year during which policy A ned 
contestable, cannot thereafter contest it on such ground. Statute declaring life insur- 
ance policy incontestable after one year in statute of limitation to be liberall 
construed. United Sec. Life Ins. & Trust Co. of Pennsylvania v. Masse oe al. (Vad 
400—Proposed clause in life insurance policies, that death from being in, falling from or 
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operating aerial navigation vehicle “is risk not assumed” held not unlawful as 
impairing force of incontestable clause. Insurer’s resistance of claim for loss, which 
policy states is “not assumed,” is not “contesting” thereof within incontestable clause. 
Pacific Mut. Life Ins. Co. of California v. Fishback. (Wash.) 

XII. Risks and Causes of Loss. 

(B) INSURANCE OF PROPERTY AND TITLES. 

$ 421. FIRE. 

421—Damage caused by explosion occurring when escaping gas was ignited by flame of 
lighted gas jet held ‘‘damaged by fire” within fire policy. Scully v. Bremer County 
ee SR as BO Et I BS ohh xe kes Fa Wes 6K Oh ape e eens. 

$ 425. THEFT. 

425—Theft of automobile by insured’s uncle, temporarily at home of insured’s father as 
guest of family held not within exception of policy excluding liability for theft by 
“person in the assured’s household.” ‘Person in the assured’s household” within auto- 
mobile theft policy excepting liability for theft by such person, where assured is not 
head of house, must be permanently part of family of which assured is member. Home 
Ins. Co. v. Pettit. (Ala.) os 

425—Theft of automobile by assured’s uncle, temporarily at home of assured’s father as 
guest of family, held within exception of policy excluding liability for theft by “‘person 
in the assured’s household.” Home Ins, Co. v. Pettit. (Ala.) se 

425—Proprietor who, after short absence, returned to store and found money missing 
from cash register, could not recover under policy covering “robbery.” Sklar v. Globe 
Indemnity Co. (Cal.) : cert 

425—Automobile stolen, during night, while stored on open lot awaiting repair in owner’s 
adjoining garage, held not within coverage of theft policy. Berry Chevrolet Co. v. 
Automobile Ins. Co. of Hartford, Conn. (Minn.) . vee 

425—Mere disarranging and tearing of tie of insured, a college student, who missed his 
diamond stud after fight between college students following football game, held not 
“bodily injury” within personal hold-up’ policy defining robbery as felonious and 
forcible taking of property from person of.insured, accompanied by bodil inleey or 
by putting insured in fear of ily injury. Terry v. National Surety Co. (Miss.) 940 

425—Where outer door of safe was opened by manipulation of combination, and inner 
door, locked with key, was broken, loss of money held protected by burglary policy 
excluding liability for loss “effected” by opening door of safe by use of key or manipu- 
lation of lock. Vailsburg Motor Corporation v. Fidelity & Casualty Co. (N. J.) 1381 

425—Jury’s finding that taking of insured’s automobile from garage, without felonious in- 
tent, constituted theft within fire policy, held unwarranted. De Long v. Massachusetts 
Fire & Marine Ins. Co. (N. Y.) : wets 1131 

425—Automobile theft policy excepting loss from insured’s voluntary parting with title or 
possession excluded theft by bailee renting automobile. Rider to automobile theft policy 
giving insured permission to rent automobile. could not affect provisions prescribing 
perils covered so as to include theft by bailee. American Indemnity Co. v. Higgen- 
botham. (Tex.) ... sees 

425—That conditional seller’s assignee moved automobile short distance, locked it, and left 
it in street near assignee’s garage held not such repossession of car as made defaulting 
conditional buyer’s retaking thereof theft authorizing assignee’s recovery on_ theft 
policy, Conditional buyer’s concealment of automobile, although criminal, would not 
entitle conditional seller’s assignee to recover on theft policy. La Porte Motor Co. v. 
Firemen’s Ins. Co. of Newark, N. J. (Wisc.) 

(C) GUARANTY AND INDEMNITY INSURANCE. 


$ 432. NONPAYMENT OF DEBT INSURED. 

432—Under lumber company’s credit insurance policy providing that, if credit book of 
lumbermen’s agency did not contain customer’s name, another agency’s credit ratin 
should govern, latter agency’s rating held applicable, where lumbermen’s book, althou 
containing customer’s name, gave no credit rating. Freight paid by insured on lumber 
shipped to insolvent customer held within credit insurance policy. §S. E. Slade Lum- 
ber Co. v. National Surety Co. (Cal 

$ 434. LIABILITY INCURRED FOR 

434—If third party had possession of truck for himself urder contract to pay insured for 
use of truck in hauling tobacco to warehouse, truck was “rented” within policy pro- 
vision exempting insurer from liability for damage occurring while truck was rented 
under contract. If third party had possession of truck as agent when hauling another’s 
tobacco to principal’s warehouse, tobacco was in principals’ “custody” within policy 
provision excluding property in their custody from property insured. As respects policy 
provision excluding property in principals’ custody from property insured, tobacco in 
agent’s custody continued to be in his custody when, after truck carrying tobacco to 
principals’ warehouse collided with culvert, tobacco was placed on another truck which 
ran off road damaging tobacco when driven by its owner on way to warehouse. tna 
Casualty & Surety Co. v. Patton et al. (Ky. 

$ 435. LIABILITY INCURRED FOR PERSONAL INJURY OR LOSS OF LIFE. 

435—City ordinance, requiring jitney bus liability insurance policies, held not to show 
that policy covered casualties occurring while insured was driving automobile, used 
as jitney bus at times, to work. Jitney bus liability insurance policy held not to 
cover damage caused by described automobile while —, driven from insured’s home 
th oo route to begin work. Smith v. California Highway Indemnity Exchange. 
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435—Employer’s insurer held liable on judgment against truck (ome for negligently 
causing death of driver’s helper. Truck driver’s helper killed 2 negligence 
held not person entitled to “payments” or “benefits” under Wer Compensation 
Act so as to preclude recovery on compulsory motor vehicle Leneanen policy, where 
employer did not carry compensation insurance. Rose v. Franklin Surety Co. et al 

ass. 

435—Public liability policy, issued to garage owner, excluding automobiles used by assured 
or employees did not exclude automobile’ driven by employee, after washing it, to dry 
out ignition. Maryland Casualty Co. of Baltimore, Md. v. Beckham. (Miss.) 

435—Provision of indemnity policy prohibiting use of automobile for “towing or propelling 
any trailer” held not to exclude use for towing disabled automobile. Use of automobile 
for assured’s business held within indemnity policy permitting use for “business and 
—— as distinguished from commercial use. Littlefield v. Phoenix Indemnity Ins. 
a € H.) 

435—Under statute, terms of automobile liability policy measure rights and duties arising 
from it. Liability under automobile liability policy for certain uses of automobile being 
cect. F wd was limited to those included. Raymond v. Great American Indemnity 
‘o. (N. 

435—Servant making detour for his own purpose with insured master’s automobile held 
not “insured” within statutory liability policy. Sauriolle v. O’Gorman et al. (N. H.) 

435—Words “incidental to business of funeral director,’ within automobile indemnity 
insurance policy, held neither ambiguous nor obscure. Term “‘incidental,’”’ within 
clause “incidental to business of funeral director,” in automobile indemnity policy, 
means happening as chance or undesigned feature of something else; casual; sub- 
ordinate. Automobile, while carrying wedding party, held not used for purposes 
“incidental to business of funeral director,” within indemnity policy, rendering insurer 
not liable. Heritier v. Century Indemnity Co. (N. J.) 462 

435—Operation of automobile by garage employee, accompanied by his employer, held within 
liability policy extending to persons “riding in or legally operant automobile with 
insured’s permission. Asnis v. Bankers’ Indemnity Ins. Co. (N. J.) . eas eee 

435—Agreement to indemnify assured against liability for “injuries to person” ‘held to 
include liability to husband for loss of oe of injured wife. Floyd et al. v. Con- 
solidated Indemnity & Insurance Co. (N. Y.) 

435—-Under indemnity insurance policy issued to automobile rental system, insurer’s. liability 
held limited to operation of rented automobile by bailee, his servants or angnaee. 
Enders et al. v. Clarke. (Ohio.) . . 674 


435—Operation of automobile at time of accident by wife “a purdhaser. from ini held 
not with insured’s “permssion” within automobile indemnity policy provision extending 
indemnity to one operating or with insured’s permission. Fagg v. Massachusetts 
Bonding & Ins. Co. (Ore.) oak oa ek 


435—Policy indemnifying against loss on account “ liability for “injuries * * * accidentally 
suffered through assured’s negligence” did not include loss due to liability for assault 
by assured’s employee. County Gas Co. v. General Accident, Fire & Life Assur. Cor- 
poration, Limited, of Perth, Scotland. (Tex.) .... . 1384 


435—One suing for damages, caused by insured’s negligent operation of automobile ‘of 
different make than that described in policy held not entitled to adjudication of in- 
surer’s liability for amount recoverable from insured. Cooper v. Froelke et al. (Wis.) 678 


'435—Liability policy held not to cover death of employee of named assured from auto- 
mobile accident for which dependents were entitled to benefits of compensation law. 
Bernard v. Wisconsin Automobile Ins. Co., Limited Mutual. (Wis.) 685 

§ 437. WRONGFUL ACTS OF INSURED. 

437—Although general terms of indemnity agreement are broad enough to cover loss 
through indemnitee’s immoral, fraudulent, or felonious acts, loss so caused will be 
treated as excepted. Although indemnity against all claims, demands, or other loss or 
damage to cargo arising from any cause whatsoever is broad enough to include liability 
purposely created by indemnitee, no such liability will be enforced. Fidelity-Phenix Fire 
Ins. Co. of New York v. Murphy. (Ala.) 


437—Where policy did not insure automobile owner if any passengers paid, free rid 
of plaintiff did not make insurer liable, if others paid. Under liability. policy, exclud 
uses of automobile held not “exceptions” since they were not in first instance included 
within any statement of insurance. Raymond v. Great American Indemnity Co. (N. H.) 903 
437—Automobile liability policies excepting losses occurring while automobiles were being 
operated by persons prohibited by law from driving automobiles held not to except loss 
resulting from operation of automobile by one subsequently convicted of driving while 


intoxicated contrary to city ordinance. Tennenbaum v. State Automobile Mut. Ins. 
Ass’n et al. (QOhio.) 


437—Where_ motorist’s negligence caused injury to another, motorist’s liability insurer 
held liable, even if motorist was driving without license and while intoxicated, absent 
contrary provision in policy. IIegality of use of automobile absolving "liability 
insurer from liability must be illegal use as between injured party and insured owner 
of offending automobile. Neat. v. Miller et ux. (Wash.) 


(D) LIFE INSURANCE. 


§ 438. CAUSE OF DEATH IN GENERAL. 
438—Death by “pistol” or “revolver” shot wound held not covered by policy exempting 
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liability for death resulting from any “gun” shot wound. Muse v. Interstate Life 
& Accident Co. (Ga.).. 

§ 440. TIME OF DEATH. 

440—After seven years’ unexplained absence, without tidings, absentee is presumed to be 
dead. Beneficiary asserting insured absentee, died before expiration of seven years 
must prove such assertion. If absentee is so circumstanced and is so possessed of 
character and habit that no reasonable inference can be drawn other than that he died 
soon after disappearance, finding that he died before expiration of seven years is justi- 
fied. Carlson v. Equitable Life Assur. Society of United States. (Minn.) 

§ 448. DEATH CAUSED BY BENEFICIARY. 

448—Sane beneficiary who had feloniously killed insured could not collect insurance money. 
Generally, incapacity of beneficiary feloniously killing insured to recover on life policy 
should not excuse insurer from making payment if wrongdoer will not profit. Where 
widow feloniously killed husband, proceeds of husband’s life policy, of which widow 
was beneficiary, held recoverable by husband’s administrator as general assets to be 
distributed as though widow died before husband intestate and without heirs. De Zotel 
v. Mutual Life Ins. Co. of New York (Burtch, Intervener). (S. D.) 


(E) ACCIDENT AND HEALTH INSURANCE. 


§ 451. RISKS AND EXCEPTIONS IN POLICY IN GENERAL. 
(1). In general. 

451(1)—Accidental cause need not leave visible external contusions or abrasions to warrant 
recovery under accident policy. Bodily injury, within accident policy covering death 
from bodily injuries, may be external or internal. Trueblood v. Maryland Assur. Co. 
of Baltimore et al. (Cal.) 

451(1)—Insured losing only one foot could not recover under policy providing for pay- 
ment, if insured should lose both feet. That policy, insuring against loss of both feet, 
did not insure against loss of only one foot, held not to contravene public policy. 
Rachall v. Life & Casualty Ins. Co. of Tennessee. (La.) ... a gin 

451(1)—Clause, “and not by coming in physical contact with some object struck and pro- 
pelled against the person by said vehicle,” in pedestrian accident policy, held not to 
enlarge term ‘“‘vehicle itself.”” Pedestrian accident policy, covering injuries from actual 
physical contact with vehicle, not with object struck against insured thereby, did not 
cover injuries to pedestrian struck by wire around ends of pipes projecting from back 
of truck. Brown v. Life & Casualty Ins. Co. of Tennessee. (La.) . 

§ 452. RISKS OF TRAVEL, RAILROADS AND OTHER CONVEY 

452—Exception to insurer’s liability under special automobile accident policy, found near 
end of written policy, must be construed most strongly against insurer. Term “truck,” 
within exception to insurer’s liability under special automobile accident policy, must be 
construed in ordinary sense when no definition is given. Smith v. Maryland Casualty 
Co. (N. D.) : ; iaiaty ; 

452—Motorist who, while alighting from automobile which was being raised to facilitate 
greasing at filling station, lost hold on door anad fell to pavement, held “thrown from 
— within meaning of accident policy. Federal Life Ins. Co. v. McAleer. 
(Okla.) : 

452—Injury inflicted on insured, while seated at steering wheel of automobile, by accidental 
discharge of gun from which companion was removing shells for purpose of loading it 
into automobile, held sustained as “result of operating or riding in automobile’ within 
accident policy. Dorsey v. Fidelity Union Casualty Co. (Tex.) 

§ 453. RISKS OF OCCUPATION OR EMPLOYMENT. = 

453—“Messenger boy,” within accident policy covering “telegraph or other messenger boy, 
is one who acts as mere bearer and communicator of his superior’s will, and not as 
deputy. Collector for money lender held not “messenger boy” within accident policy 
provision covering “telegraph or other messenger boy.” Life & Casualty Ins. Co. of 
Tennessee v. Bottoms. (Ala.) 5 

453—Loss of eye by farmer, when charge of dynamite exp : ile 
rock, held not sustained while engaged in “occupational use of explosives” within clause 


147 


in accident poliev excluding indemnity, Leval Protective Tns. Co. v. Huffington. (Colo.)1093 


453—Accident insurance policy held to render insurer liable for indemnity in event insured 
sustained disability while using or operating plow. Pankonin v. Federal Life Ins. Co. 


454—Clause in accident policy, excluding death from bodily infirmity from coverage. 
should be construed favorably to insured. Death from meningitis superinduced by 
rupture of existing brain abscess, held cause by “Bodily infirmity.” Barring recovery 
under accident policy, though rupture was caused by fall. First Nat. Bank of Birming- 
ham v. Eouitable Life Assur. Soc. of the United States. (Ala.) Berane at 

454—Sick benefit policy exempting venereal diseases from its coverage imposed on liability 
for syphilis, although acquired accidentally and not through sexual intercourse. 
man v. National Life & Accident Ins. Co. (La.) 

§ 455. EXTERNAL, VIOLENT AND ACCIDENTAL MEANS OF INJURY. 

455—Death from blood poisoning contracted through cut on finger from barbed wire 
held to result from “external, violent and accidental means” within terms of accident 
policy. International Travelers’ Ass’n. v. Bettis. (Tex.) eae 

455—Death caused directly by infection entering tooth socket following its extraction held 
“accidental” within accident policy. Century Indemnity Co. v. Carroll. (Tex.) ....... 

455—Insured’s death from sunstroke while playing golf held within accident policy. Harris 
v. Maryland Casualty Co. (U. S.) . 


854 
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§ 466. PROXIMATE CAUSE OF INJURY OR DEATH. 

466—Under accident policy, plaintiff held required to show accident, independent of all 
other causes, produced death. Kentucky Cent. Life & Accident Ins. Co. v. 
(Ky.) 

466—Under limited accident policy, ordinary rule of proximate cause held inapplicable. In 
action on limited accident policy, question presented was whether accidental injuries 
caused insured’s death, directly and independently of all other causes. Federal Life 
Ins. Co. v. Firestone. (Okla.) ‘ 

§ 467. LIMITATIONS AS TO TIME 

ACCIDENT. 

467—Where insured worked about six days after sliver entered finger, but died within two 
weeks after injury from blood poisoning caused thereby, disablement and death held 
“immediate” and “‘continuous” within accident policy. Thomas v. Mutual Ben. Health 
& Accident Ass’n. (Kan.) . : 

467—Health policy, under 15 day clause, held to cover disabling illness which became mani- 
fest after such period, though germs of disease were in body before. Smith v. Benefit 
Ass’n. of Railway Employees. (Minn.) 

467—Illness causing total disability having commenced in 1928 was contracted during life 
of policy issued in 1925 and renewed from year to year on payment of premium in 
advance, where renewal was not equivalent to new policy. Collis v. Massachusetts 
Bonding & Ins, Co. (N. Y. 

467—Under accident policy requiring continuous disability after “date of accident,” and 
including blood poisoning as_ bodily injury, “date of accident” is inception of blood 
poisoning rather than date of accident causing blood poisoning to develop later. Inter- 
national Travelers’ Ass’n, v. Bettis. (Tex.) 


XIII. Extent of Loss and Liability of Insurer. 
(A) MARINE INSURANCE. — 
§ 479. EFFECT OF OTHER INSURANCE. 


479—Insurance company, issuing carrier’s liability policy, bearing rider providing for 
settlement regardless of other insurance and 100% coverage, held not entitled to credit 
for amount paid tug owners by another insurance company. O’Donnell et al. v. 
Marine Transit Corporation et al. (N. Y.) 

§ 487. EXPENDITURES. 

§ 488. IN GENERAL. s . 

488—Carrier’s liability insurer held not liable to tug owners for counsel fees in their 
action on policy. O’Donnell et al. v. Marine Transit Corporation et al. (N. Y.)...... 

(B) INSURANCE OF PROPERTY AND TITLES. 

§ 493. TOTAL LOSS. Ee 

493—Measure of recovery on fire policy in case of total loss is value of building as fixed 
in policy. Springfield Fire & Marine Ins. Co. v. Ramey. (Ky.) ; 

493—Insurer held not liable for total loss where rebuilding was not pe " 
spection after partial fire loss disclosed there were not adequate exits for use of build- 
ing as i Midwood Sanatorium v. Fireman’s Fund Ins. Co. of San Francisco 
et al. (N. Y.) ja 

493—Where there is substantial remnant of building left after fire, question 
total is mixed question of law and fact, and sole fact issue for jury is whether reason- 
able prudent uninsured owner would utilize remnant as basis for restoration of building. 
Reliance Ins. Co. of Philadelphia v. Nichols et al. (Tex.) ‘ 


§ 494. PARTIAL LOSS IN GENERAL. 

494—Partial loss only resulted where building was not so far injured or damaged by fire 
that its identity or specific character was not destroyed, and remaining part could be 
substantially restored to original condition, Criterion of recovery for partial loss is 
such reasonable sum as represents difference in value between building just before 
fire and immediately thereafter. Springfield Fire & Marine Ins. Co. et al. v. Ramey. 


§ 499. IN GENERAL. 

499—Market value of property at time of fire is measure of recovery on policy. Sussex 
Fire Ins. Co. v. Barton. (Ala.) pee oa SSSR, ai a eee a 

499—Insured’s reports showing gross value of naval merchandise held insufficient as declara- 
tion of higher valuation as would authorize substitution of such valuation in adjusting 
loss of market values designated in marine policy. Undermarine policy authorizing in- 
sured to fix higher value of goods covered than market value fixed in policy, intention 
to fix higher value must be made known to insurer. Rausch Co., Inc. v. Franklin Fire 
Ins. Co. of Philadelphia, Pa. (La.) 

499—Adding to last inventory, taken almost one year before fire, cost of material purchased 
in meantime and of productive labor and overhead, and deducting total sales minus 
returns, allowances, discounts, and estimated gross profit, held proper in ascertaining 
value of insured manufacturer’s personality. Williams et al. v. Southern Mut. Ins. Co. 
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of Lancaster County. (Pa.) . See, 


499—Where insured’s trucks were destroyed by fire, amount of loss and damage was sound 
cash value of trucks immediately before fire. Regardless of amount of policy, insurer 
may contest amount claimed by insured for trucks destroyed by fire, since valued 
policy law of Louisiana does not apply to movables. Dawes v. Continental Ins. Co. of 
City of New York. (U. S.) 
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§ 500. VALUED POLICIES. Wat 

500—Statute relating to valued fire insurance policies does not apply to movables. Lighting 
Fixture Supply Co., Inc. v. Pacific Fire Ins. Co. of New York. (La.) ; 

$00—Amount of fire insurance fixed by valued policy became apesette on establishment of 
total loss. Hartford Fire Ins. Co. v. Williams et al. (Miss.) 825 

500—Valued policy law, providing that where realty is totally destroyed damages are amount 
policy specifies, controls over subsequently enacted standard fire policy law limiting 
damages to actual cash value of property at time of loss since constituting exception 
thereto. Valued policy law constitutes contract for liquidated damages and _ does not 
create conclusive presumption of value of property destroyed. Fox v. Milwaukee 
Mechanics’ Ins. Co. (Wisc.) é 

$501. INSURANCE OF PART OF VALUE. 4 ; 

501—Where insured farm products and tools destroyed were subject to valuation of three- 
fourths of value, verdict finding $400. as reasonable market value thereof required 
judgment as to such items for only $300. Hartford Fire Ins. Co. v. Williams et al. 
Miss. : 

$01- Under standard average clause, mortgagee held entitled to recover only such proportion 
of fire damage as sum insured bore to 80 per cent. of value of property. Savarse et al. 
v. Ohio Farmers Ins. Co. (Ohio.) 127 

$ 502, AMOUNT OF DAMAGE OF PROPERTY. ad : 

502—If insured automobile could not be repaired and restored to former condition, measure 
of damace was difference between f-!r market value before and after wreck. Western 
Automobile Casualty Co. v. Lee. (Ky.) cee 

502—Under automobile theft policy, insured held entitled to recover general depreciation 
not made by repair and replacement. Ciresi v. Globe & Rutgers Fire Ins. Co. (Minn.) 

502—Mortgagee insuring his interest at own expense without agreement or understanding 
with mortgagor may sue on policy, though property undestroyed equals amount of mort- 
gage debt. That mortgagor repaired premises after fire did not prevent mortgagees 
from recovering insurance payable to them under standard mortgage clause. Savarese 
et al. v. Ohio Farmers Ins. Co. (Ohio.) 

$ 503. AMOUNT OF INTEREST OF INSURED. 

503—Where insured procured fire insurance to protect only his interest in property, re- 
covery by him could not exceed three-fourths of value of his interest. American Ins. 
Co. v. Porter. (Ala.) See : Satchec a os tees Reet 

503—Statute relating to valued fire policies does not prevent insurer from contesting alleged 
extent of insured’s insurable interest in immovable property described in policy. Where 
improvements and additions by terms of lease were to remain landlord’s preperty, in- 
sured tenant under valued fire policy was entitled to recover only value of use thereof 
for unexpired term. Lighting Fixture Supply Co., Inc. v. Pacific Fire Ins. Co. of New 
Wore, *Ched vciacs 1273 

503—Mortgagee purchasing property, covered by fire policy payable to mortgagee, at fore- 
closure sale after fire, had no cause of action thereon, if mortgage was satisfied in full, 
and could recover thereon only pro tanto if satisfied in part. Power Building & Loan 
Ass’n v. Ajax Fire Ins. Co. (N. J.) 

$ 504. EFFECT OF OTHER INSURANCE. 


504—Where insurer had notice that insured under accident policy carried concurrent insur- 


ance, recovery was not limited to pro rata share of insurance. National Casualty Co. 
v. Borochoff. (Ga.) . 


825 


155 


504—Tornado_ policy provision for prorating insurance in case there was “other insurance 
valid or invalid” held inapplicable where previous policy had become invalid and unen- 
forceable when policy sued on was issued and when loss occurred. Cox v. Home Ins. 
Co. of New York. (Mo.) 120 

504—Fire insurance policy, payable to mortgagee, held independent contract controlling 
parties’ rights regardless of other policies payable to prior mortgagees. Power Building 
& Loan Ass’n v. Ajax Fire Ins. Co. (N. J.) 

§ 505. DUTIES OF INSURED AFTER LOSS. 

505—Robbery policy provision excluding liability unless insured was diligent to prevent 
negotiation of securities for payment held not to preclude recovery of cash taken. 
A. W. Sewell Co. v. Commercial Casualty Ins. Co. (Utah.) 

(C) GUARANTY AND INDEMNITY INSURANCE. 

§ 513. EXPENDITURES. 

513—Insurer’s liability under liability policy provision authorizing insured to provide in- 
jured person imperative medical relief is independent of other policy obligations and 
constitutes insured agent for purpose described. Liability policy authorizing insured to 
provide injured person imperative medical relief at insured’s expense held not to limit 
insured’s right to furnish relief to cases where insured was liable to person injured. 
Liability policy authorizing insured to furnish injured person “medical or surgical 
relief imperative” when injury is sustained, at insurer’s expense, authorized calling of 
surgeon to administer temporary relief while injured person was unconscious, hospital 
treatment, nursing and other treatment “imperative” during period immediately follow- 
ing injury. Insured’s furnishing a medical relief, including hospitalization and nursing, 
to person injured by insured’s automobile, held not breach of liability policy condition 
forbidding insured to voluntarily assume liability, settle claim, or incur expense, where 
policy authorized insured to provide imperative medical relief at insurer’s expense, 
Employers’ Liability Assur. Corporation v. Manget Bros. Co. (Ga.) 

$ 514. DAMAGES INCURRED OR PAID. 


514—Policy indemnifying employer against loss through liability for employees’ injuries 
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held “‘liability policy,’ which obligated insurer, though insured had not paid judgment. 
Trandum v. Trandum. (Minn.) 

514—Employers’ public liability policy held to protect insured for amount paid in settlement 
of and attorneys’ fees incurred in action for death of motorist resulting from collision 
with insured’s gas shovel being transported on highway. Klemmer et al. v. Ohio Cas- 
ualty Ins. Co. (Minn.) 

514—Insurer, under automobile indemnity policy, held not obligated to settle action against 
assured for damages arising out of automobile accident. In suit by assured against 
automobile insurer for damages, evidence held not to disclose negligent management by 
ns) of action brought against assured. McDonald v. Royal Indemnity Ins. Co. 
¢ 

514—Insured could sue insurer without having judgment for injuries, if insurer undertook 
defense or negligently failed to settle claim for injuries. Negligent failure of 
insurer under automobile accident policy to settle third person’s claim for amount 
within limits of policy, renders insurer liable for total judgment against insured. Uni- 
versal Automobile Ins. Co. v. Culberson et al. (Tex.) 

514—Liability insurer assuming exclusive control of claim against insured_owes insured 
duty to act in good faith towards him. American Mut. Liability Ins. Co. of Boston, 
Mass, v. Cooper. (U. S.) 

§ 514%. DEFENSE OF ACTIONS. 

514%—Insured was required in good faith to substantially comply with provisions of liability 
policy requiring him to.immediately notify insurer of damage action brought against 
him, to promptly forward to insurer process served upon him, to aid in effecting settle- 
ment, and securing evidence. Under provision in liability "policy prohibiting insured 
from voluntarily assuming liability to third party, insured was not bound to do any 
act not in good faith, to testify falsely, or to aid insurer in sham defense. Insurer 
which defended damage action against insured, who was bound to aid insurer in secur- 
ing evidence under terms of liability policy, could compel insured to testify. Glade v. 
General Mut. Ins. Ass’n of Des Moines. (Ia.) 

51414—That deceased insured’s administrator consented to remanding proceedings to estab- 
lish injured person’s claims, from circuit court to probate court for de novo trial, held 
not interference with negotiations for settlement so as to void automobile liability policy. 
Exo v. Detroit Automobile Inter-Insurance Exchange. (Mich.) 

514%4—Insured’s failure to co-operate and refusal to permit insurer to defend held good 
defense in action by insured against insurer under policy requiring cooperation. i 
versal Automobile Ins. Co. v. Sace et al. (Tex.) 

5141%4—Non co-operation of insured held established as matter of law in action against in- 
surer by person injured, where insured admittedly misrepresented to insurer facts 
respecting accident. Where liability policy stipulated that co-operation of insured was 
condition to liability, insurer was not required to show, as against injured person, that 
non co-operation affected judgment in damage suit. United States Fidelity & Guaranty 
Co. v. Wyer. Ss.) 

514%4—Covenant in indemnity ‘policy requiring ‘insured’s co- operation held valid. Watkins 
v. Watkins et al. (Wis.) 

(D) LIFE INSURANCE. 


§ 515. AMOUNT PAYABLE ON DEATH. 

515—Where accident resulting in death was subject of insurance, insurer’s liability on 
policy became fixed at moment of injury. Central States Life Ins. Co. v. Hale. (Ark.).1189 

515—That insured met death from cause not set forth in exceptions in policies is not con- 
clusive upon question of liability, Death of insured shot by Coast Guard when violat- 
ing National Prohibition Act, held not sustained by “accidental means” within policies 
providing for accidental death benefit whenever insured sustained bodily injury solely 
through accidental means resulting in death. De Mello v. —_ Hancock Mut. Life 
Ins. Co. (Mass.) 

515—Policy providing for payment of $150 ‘to insured’s wife ‘to cover expenses of burial 
bound insurer to pay such sum, regardless of amount wife expended. Clegg v. Johnson. o 
(Miss.) ‘ 

515—Death from sunstroke held not “bodily injury” sustained through “accidental means,” 
within double indemnity clause of life insurance policy. Lower v. Metropolitan Life 
Ins. Co. (N. J.) 536 

515—Term “two insurance years” in suicide ‘clause of life insurance policy means two full 
years from date policy took effect. Wechsler v. New York Life Ins. Co. (N. Y.) ..1016 

515—Test of “accidental means” within double indemnity clause in life policy is that 
result was something unforeseen, unexpected, and unusual. Jensma v. Benefit Ass'n of 
Ry. Employees. (U. S.) 494 

515—Insured’s death from mistakenly taking Poison held effected by “accidental “means,” 
evidenced by “visible contusion” or “wound” within double indemnity provision of 
life policy. Mutual Life Ins. Co. of New York v. Schenkat. (U. S.) 731 

515—Insurer held not liable under double indemnity provision excepting death ‘from “par- 
ticipation in aeronautic operations,” where insured was killed while paseenens ~ aero- 
plane. First Nat. Bank of Chattanooga v. Phoenix Mut. Life.Ins. Co. (U. S.) ...... 981 

§ 516. AMOUNT PAYABLE ON DISABILITY BEFORE DEATH. 

516—Death beneficiary could not recover disability payments payable to insured, none of 
which were paid before insured died. Notwithstanding insured failed to exercise policy 
options as to total disability payments, insured’s sole heir could exercise options. Byrd 
v. #Etna Life Ins. Co. (Ala.) .. 1175 

516—Insured, traveling drug salesman, wholly disabled from pursuing such occupation, 
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held “totally disabled” within disability clause of policy, though elected as circuit 
clerk, where unable to perform substantial duties of the office in usual and customary 
way. Mutual Life Ins. Co. of New York v. Marsh. (Ark.) 

516—Insured, wholly disabled from pursuing usual duties of employment on which he de 
pends for living though still able to perform some parts of work, is “‘totally disabled.” 
New York Life Ins. Co. v. Oliver. (Ga.) 

516—Total disability clause of employees’ group policy was not rendered inoperatiye if 
insured, when leaving employer’s service, was physically able to do any work for gain. 
Equitable Life Assur. Soc. of United States v. Fannin. (Ky.) 

516—Words “‘totally disabled,” used in disability provision of life policy, mean inability to 
do all substantial and material acts necessary to carrying on of insured’s calling in 
substantially customary manner. Totally disabled insured is “permanently” disabled when 
total disability, existing for 60 days, may reasonably be expected to continue for life 
or indefinitely. Words “totally and permanently disabled’? contemplate disability which 
reasonably satisfies impartial mind insured is totally disabled and may be reasonably 
expected to continue in such condition for indefinite period. Maze v. Equitable Life 
Ins. Co. of Iowa. (Minn.) 

516—Life policy providing benefits in case insured is “totally and permanently disabled so 
as to be prevented thereby from engaging in any occupation and performing any work” 
covers total and permanent inability to engage in usual occupation, or other work for 
which insured is reasonably fitted. Business man, neither able nor fitted to do manual 
labor and forbidden by physicians to continue business on account of serious heart 
disease, held entitled to disability benefits under policy providing benefits in case insured 
is “totally and permanently disabled so as to be prevented thereby from engaging in any 
occupation and performing any work.” Ursaner v. Metropolitan Life Ins. Co. (N. Y.)..1017 

516—“Totally disabled,” within disability clause of life policy, held not to mean absolute 
mental and physical helplessness. Cantor v. Metropolitan Life Ins. Co. (Pa.) 

516—Policy provision for monthly sickness benefits in case insured should be wholly and 
continuously disabled held unambiguous. Green v. Inter-Ocean Casualty Co. of 
Cincinnati, Ohio. (N. C. 

§ 517. AMOUNT OF INCONTESTABLE OR PAID-UP POLICY. 

517—Incontestability clause of life insurance policy does not preclude insurer from setting 
up limited liability for suicide. Insurer refusing to pay more than reduced amount fixed 
by life insurance policy in case of suicide within two years does not contest validity 
of policy in inception or because of condition broker. Incontestability clause in life 
insurance policy is not mandate as to coverage, but means only that policy shall stand 
within limits of coverage, unaffected by defense of invalidity in inception, or because of 
condition broken. Insurer’s insistence on enforcement of only liability assumed by _ it 
under life insurance policy is not contest thereof. Wechsler v. New York Life Ins. Co. 
(N. Y ote 

(E) ACCIDENT AND HEALTH INSURANCE. 


§ 524. TOTAL DISABILITY. 

524—Accident policy under which benefits accrued on total disability from bodily injury or 
disease after one annual premium payment held not to exempt insurer from liability for 
disability from injury prior to date of policy. Atlas Life Ins. Co. v. Bolling. (Ark.) 

524—Under combination policy providing for weekly indemnity of $7. for not exceeding 20 
weeks during any consecutive 12 months, insurer was liable, in case of total disability 
resulting from illness, for $140. every 12 months that total disability continued. National 
Life & Accident Ins. Co. v. Whitfield. (Ark.) 

524—“Total disability,” within group policy, exists when injury prevents insured from 
doing all substantial and material acts necessary to prosecution of his business, or 
makes it common prudence not to do such acts. Missouri State Life Ins. Co. v. 
Johnson. (Ark.) .. 

524—Loss of leg near hip by schoolboy, 17, held “total disability’ within accident policy. 
New York Life Ins. Co. v. Thompson. (Ga.) 

524--Term “disabled from performing work of any nature’ in accident policy should not 
be construed strictly or literally. Under accident policy covering disability from per- 
forming work of any nature, insured was entitled to insurance where disabled in 
material degree from carrying on his business of farming. National Life & Accident 
Ins. Co. v. Bradley. (Ky.) 

524—‘*Total disability” within accident policies must be such as to prevent insured from 
doing all substantial acts required of him in his business. In determining disability 
under accident policy insuring mine operator as general manager, court need consider 
only whether by disabiltiy he was rendered unfit for duties as general manager. 
Columbia Casualty Co. v. McHargue. (Ky.) 

524—Injured person is “totally disabled” if unable to perform substantial and material 
parts of some gainful work or occupation with substantial continuity. In action to 
recover total disability benefits, instruction on what constitutes “total disability” held 
not erroneous. Wilson v. Metropolitan Life Ins. Co. (Minn.) 

524—Disability from substantially performing duties of occupation, or illness which 
exercise of common care and prudence requires insured to desist that cure may be 
effected, is “‘total disability.” Collis v. Massachusetts Bonding & Ins. Co. (N. Y. 

524—Court’s definition of word “wholly” as used in life policy containing disability pro- 
vision as equivalent to total disability held not erroneous. State Life Ins. Co. v. Wilson. 


.) 
CONFINEMENT TO HOUSE OR BED OR UNDER CARE OF PHYSICIAN. 
—That insured who was totally disabled under advice of physicians, took frequent short 
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automobile rides and train trip to seashore, followed by automobile trip, held not as 
matter of law to preclude recovery on accident policy awarding recovery only if “‘neces- 
sarily confined within the house.’”’ Massachusetts Protective Ass’n of Worcester, Mass. 
v. Oden. (Ark.) 
525—Under accident and health policy, conferring benefits for total disability from disease 
and requiring physician’s services, physician’s attendance held not essential to in- 
sured’s recovery. Accident policy provision conferring benefits for total disability from 
disease and requiring physician’s services held repugnant to provision withholding bene- 
fits unless insured was attended by physician; hence provision withholding benefits was 
unenforceable. Miller v. Mutual Ben. Health & Accident Ass’n. (Mo.) 
§ 527. PARTICULAR INJURIES SPECIFIED IN POLICY. 
527—Provision in policy for indemnity for “permanent and total loss of a hand” must be 
construed with reference to usefulness, and, if use for all po purposes is de- 
stroyed, insurer is liable. Citizens’ Mut. Life Ass’n v. Kennedy. (Tex.) .1343 
527—To defeat recovery under policy insuring physician and surgeon against loss of use 
of arm, remaining use of arm must relate to occupation covered by policy. Beck v. 
Zurich General Accident & Liability Ins. Co., Limited, of Zurich, Switzerland. (U. S.).1304 
§ 530. LIMITATION OF LIABILITY BY PROVISIONS OF POLICY. 
530—Accident policy held to cover result of accident only so long as external evidence of 
injury existed. Accident policy covering injuries only so long as external evidence 
thereof existed held not invalid as opposed to public policy. Cole v. Orleans Industrial 
Life, Health & Accident Ins. Co. (La.) 436 
530—Under health and accident policy contemplating increased benefits if policy continued 
in force, assured held entitled to benefits; benefits not rains on specific dates of 
payment of premiums. Cochran v. National Casualty Co. (Mich.) 852 
530—Beneficiary of accident policy, limiting liability for insured’s death from sunstroke to 
“principal sum originally named herein,” held not entitled to accumulative indorsements 
and payments for subsequent policy years. Harris v. Maryland Casualty Co. (U.S.)..1311 
531%. 
531%—Clause in accident policy, reducing indemnity where insured failed to disclose fact 
of other insurance, held not invalid as against public policy. Where insured under 
accident policy failed to disclose existence of another accident policy, executor of in- 


sured held entitled to ~— only pro rata death benefits. Massachusetts oe * 
Ins. Co. v. Santee. (U. S.) . 1078 


XIV. Notice and Proof of hoes 


§ 535. NECESSITY OF NOTICE. 

535—Insured was required in good faith to substantially comply with provisions of liability 
policy requiring him to immediately notify insurer of damage action brought against 
him, to promptly forward to insurer process served upon him, to aid in effecting settle- 
ment, and securing evidence. Glade v. General Mut. Ins. Ass’n of Des Moines. (lIa.)..1348 

535—Automobile liability insurer could not, under facts, escape liability on grounds of lack 
of summons in injured person’s proceeding to establish claims against insured’s estate. 
Exo v. Detroit Automobile Inter-Insurance Exchange. (Mich.) 203 

535—Immediate receipt of insurer of proof of insured’s disability following at least three 
consecutive months of total disability referred to in policy held condition precedent to 
company’s liability under permanent disability clauses of policy. Kasarsky v. New York 
Life Ins. Co. (CN. Y¥.) ae aad . 540 

§ 536. NECESSITY OF STATEMENT OR PROOF OF LOSS. 

536—Provision in fire policy requiring written proof of Joss is binding unless waived by 
officer or agent with power to bind insurer. American Ins. Co. v. Porter. (Ala.) 

536—Under life policy providing that first monthly disability payment should be due on 
receipt of due proof of disability, no disability benefits accrued until giving of due 
proof. Statute prohibiting contractual changes in statutory periods of limitation has no 
application to provision of life policy fixing conditions precedent to liability for pay- 
ment of disability benefits and: for return of premiums. Life insurer’s gratuitous allow- 
ance of disability benefits for eleven months prior to receipt of due proof, imposed no 
liability to allow disability benefits from time of existence of disability contrary to 
terms of policy making due proof condition precedent to accrual of such benefits. 
Mutual Life Ins. Co. of New York v. Hebron. (Miss,) 1217 

§ 538. PERSONS TO WHOM NOTICE OR PROOF MAY BE GIVEN OR MADE. 

538—Proof of loss filed in office of local agents of insurer. with clerk who delivered it to 
manager. was sufficient notice to insurer located in France. Union Fire Ins. Co. of 
Paris. France v. Ryals. (Ala.) ; ....1045 

§ 539. TIME FOR NOTICE AND PROOF. 

(1). In general. 

539(1)—Insured’s furnishing proof of loss 64 days after automobile accident was within 
reasonable time. Western Automobile Casualty Co. v. Lee. (Ky.) Has: Hoth Sahih tas, ce 

539(1)--Provision in liability policy that “prompt” notice of action should be given insurer 
was reasonable and contemplated advice within reasonable time; “prompt” meaning im- 
mediate, instantly. Gerber v. Fletcher. (Pa.) . pibehe 

539(1)—60-day period for furnishing proofs of loss under fire policies ‘held not to commence 
until after fire had sufficiently mee to allow full inspection of property. — Fire 
Ins. Co. of New York, N. Y. v. Raleigh Hardware Co., Inc. (U. S.) .1035 

( “Immediate” notice. 

539(3)—Injured insured’s two days delay in notifying automobile liability insurer’s agent 

of accident, in which two others were also injured, was not unreasonable, and hence 
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did_not bar recovery on policy requiring “immediate notice.” American Casualty Co. 
v. Purcella et al. (Md.) 

539(3)—Permanent disability clauses of policy held to require insured to furnish company 
immediate proof of such disability following at least three consecutive months of total 
disability referred to in policy and due proof that insured is then so permanently dis- 
abled. Delay in giving notice of total disability until about six months after disability 
ceased held not “immediate” notice required by permanent disability clauses. Kasarsky 
v. New York Life Ins, Co. ¥.) 

539(3)—Word “immediate” in automobile liability policy, requiring immediate written 
notice of loss or accident, means within reasonable time. Jackson, to Use of Davis, v. 
American Automobile Ins. Co. (Pa.) 

539(3)—Requirement that notice of injury to insured under life policy be given immediately 
means within reasonable time, in view of beneficiary’s situation and surrounding cir- 
cumstances. Jensma v. Benefit Ass’n of Ry. Employees. 

(5). Effect of failure or delay. 

539(5)—Failure to make proof of loss Vithin 60 days under automobile policy not provid- 
ing for forfeiture therefor held no defense, where “— was furnished within reason- 
able time. Western Automobile Casualty Co. v. Lee. (Ky.) 

539(5)—Failure to give automobile liability insurer all reasonable notice of pashli would 
release insurer. Exo v. Detroit Automobile Inter-Insurance Exchange. (Mich.) 

539(5)—Insurer under liability policy held not liable under policy where it was not notified 
of accident until seven months thereafter. Gerber v. Fletcher. (Pa.) 

539(5)—Courts are reluctant to declare forfeiture of fire insurance policy solely on ground 
of ee to furnish formal proofs of loss. Chicago Fire & Marine Ins. Co. v. Herring. 
(Tex, 

539(5)—Under West Virginia law, insured’s failure to timely file proofs of loss merely 
delays but does not bar action on fire policy. Niagara Fire Ins. Co. of New York, 
N. Y. v. Raleigh Hardware Co., Inc. Ss.) 

(6). Excuses for failure or delay. 

539(6)—Notice of insured’s death could be given within reasonable time after discovering 
insurance certificate. Missouri State Life Ins. Co. v. Barron et al. (Ark.) 

539(6)—That insured’s delay in filing claims for total disability until after disability ceased 
was due to ignorance of his rights under policy could not avail insured. Kasarsky v. 
New York Life Ins. Co. (N. Y. 

539(6)—Failure of insured’s broker to notify insurer that insured motorist had injured 
third person did not excuse insured, since broker was insured’s agent. Gerber v. 
Fletcher. (Pa.) 

§ 540. SUFFICIENCY OF NOTICE. 

540—Provisions of liability policy as to kind of notice to be given of accident governs 
irrespective of rental agreement between insured and person renting car. Oral notice 
of accident in accordance with requirement of liability policy was sufficient. Royal 
Indemnity Co. v. Watson. (U. S.) . 

§ 543. PROOFS OF DEATH OR INJURY TO INSURED. 

543—Admission of death certificate as proof of cause of death of assured held prejudicial 
error; statements in certificate being hearsay. Anderson v. National Acc. Soc. of New 
York. (N. Y.) ; 

543—Unexplained admissions against interest contained in proof of death filed with insurer 
held binding on plaintiff suing on policy. De Marco v. John Hancock Mut. — Ins. 
Co. (N. Y.) 

§ 547%. ——— 

547%4—Insured held not required to hold goods indefinitely after fire waiting for insurer to 
check them. Under fire policy giving insurer right to inspect remains of property as 
often as reasonably necessary, it must demand and make inspection with reasonable 
promptness. Isaac et al. v. Donegal & Conoy Mut. Fire Ins. Co. (Pa.) 


§ 549. INSPECTION OF PERSON OF INSURED AFTER INJURY OR DEATH. 

549—Refusal to permit autopsy will not invalidate policy unless insurer makes demand within 
= time after death. Trueblood v. Maryland Assur. Co. of Baltimore et al. 
(Cal.) 

549—Beneficiary’s refusal to permit autopsy after insured’s burial meld not to work for- 
feiture of accident policy. Harris v. Maryland Casualty Co. (U. 


§ 550. EFFECT OF STATEMENTS AND PROOFS IN sienna. ; ‘ 

550—Proofs of death by beneficiary according to terms of policy are prima facie evidence 
of facts therein stated as against beneficiary, and, where not rebutted, are conclusive. 
Metropolitan Life Ins. Co. v. James. (Ala.) 

550—Court could not assume without evidence that robbery insurer set up _ reserve and 
released it in reliance upon admission in proof of loss so as to estop insured from 
contradicting admission. Statements in proof of loss are not conclusive against insured, 
unless insurer, relying thereon, acted to own disadvantage. A. W. Sewell Co. v. Com- 
mercial Casualty Ins. Co. (Utah. 

$ 552. MISSTATEMENTS OR OMISSIONS. 

552—Mere innocent mistake in stating items destroyed by fire, or exaggerated estimate of 

value, is insufficient to vitiate fire pelicy. New York Fire Underwriters’ Ins. Co. v. 
Mullins et al. (Ky.) 

552—Proofs of loss, indicating insured’s poor health when health policy was delivered and 
contraction of sickness within specified time, held subject to explanation. Ligrow v. 
Abraham Lincoln Life Ins. Co. (Mich.) 
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§ 553. FRAUD OR FALSE SWEARING 
(1). In general. 

553(1)—To forfeit fire policy, false swearing and fraud must be willful and intended to 
injure insurer or relate to some matter material to its liability. Where insured know- 
ingly and willfully makes false statement regarding material facts concerning value of 
property insured or damage thereto, intention to deceive insurer is implied. Singleton 
v. Hartford Fire Ins. Co. (Cal.) 

553(1)—Insured’s sworn statements in proof of loss or accompanying affidavit, to vitiate 
fire policy, must be intentionally false and disclose purpose fraudulently to overvalue or 
include items not existing. New York Fire Underwriters’ Ins. Co. v. Mullins et al. 


y.) 
553(1)—To defeat recovery on fire policy, false claims of loss must be made willfully with 
fraudulent intent. Williams et al. v. Southern Mut. Ins. Co. of Lancaster County. 
(Pa.) 1 
§ 554. ESTOPPEL OR WAIVER AS TO NOTICE AND PROOFS OR DEFECTS 
AND OBJECTIONS. 
§ 555. ——- IN GENERAL. 
555—Where insurer waived proof of loss sixty days before suit was filed, that insurer had 
no opportunity to consider properly proof of loss which insured mailed held no defense. 
Jenness v. Fidelity Union Fire Ins. Co. (La.) sthice cena 
555—Requirement under automobile policy that insured give notice of suit may be waived 
by insurer’s authorized agent. As respects waiver of notice of suit injured person 
entitled to indemnity under automobile policy held to have such beneficial interest as 
entitles him to comply with conditions of policy performable by insured. Injured person 
entitled to indemnity under automobile policy held to have such beneficial interest that 
waiver to injured party, of conditions of policy, was equivalent to waiver to insured. 
Hartford Accident & indemnity Co. v. Randall et al. (Ohio) 
§ 556. POWERS OF OFFICERS OR AGENTS. 
(1). In general. 
556(1)—Fire insurance agent authorized only to solicit and take application for insurance, 
receive premiums, and deliver policies, has no authority to waive failure to file proof 
of loss required by policy. Fire insurance agent authorized to solicit applications for 
insurance and to countersign and issue policies must be considered general agent as 
respects power to waive proof of loss. Where fire policy was not valid until counter- 
signed by agent, he was general agent with power to waive written notice of loss. 
American Ins. Co. v. Porter. (Ala.) 
(2). Powers of adjusters. 
556(2)—General authority of agent to settle and pay losses under automobile policy in- 
cludes authority to waive conditions imposed on insured. Hartford Accident & Indemnity 
Co. v. Randall et al. (Ohio) 
§ 558. IMPLIED WAIVER IN GENERAL. 
(1). Acts and conduct in general. 
558(1)—-Where _insurer’s local agent and adjuster received and acted on oral notice of 
loss, and local agent, in adjuster’s presence, told insured agent would attend to insur- 
anée, there was waiver of provisions requiring immediate notice in writing and sworn 
statement of proof of loss. Western Automobile Casualty Co. v. Lee. (Ky.) . ee 
558(1)—Generally, formal proofs of loss may be waived by insurer lulling insured into 
ae that they will not be required. Chicago Fire & Marine Ins. Co. v. Herring. 
ex.) 
Statements and acts of officers and agents. 
558(2)—Representations to assured by assurer’s agent, that he would obtain necessary doc- 
tor’s certificates as he had done under previous claim on health and accident policy, 
estopped assurer. Cochran v. National Casualty Co. (Mich.) 
558(2)—Life insurance agent’s statement, contrary to policy, that insurer was liable from 
inception of disability and that insured would not lose anything because she had failed 
to make due proof sooner, held mere peerage of opinion without effect upon re 
Mutual Life Ins. Co. of New York v. Hebron. (Miss.) ; 
(4). Failure to furnish blanks. 
558(4)—Insurer failing to furnish beneficiary blank for making proof of loss, when re- 
quested by beneficiary, waived requirement for filing proof of loss upon insurer’s 
blanks. Life Ins. Co. of Virginia v. Brooks. (Ga.) . 
558(4)—lInsurer’s refusal to furnish forms for proof of loss held ‘waiver of such proof. 
Insured’s mailing proof of loss on form he procured held not waiver of insurer’s fail- 
ure to furnish forms when demanded. Jenness v. Fidelity Union Fire Ins. Co. (La.) 580 
(6). Recognition of liability. 
558(6)—Insurer’s demand after notice of fire loss that insured submit to appraisal amount 
of loss by fire held waiver of proof of loss. Reliance Ins. Co. of Philadelphia v. Nichols 
et al. (Tex.) 
§ 559. —— DENIAL OF LIABILITY. 
(1). Insurance of property. 
559(1)—Insurer’s unqualified refusal to pay after informal notice held waiver of further 
a of fire and proof of loss. Evans v. Farmers’ Reliance Ins. Co. of New Jersey. 
( 
559(1)—Statement by agent of insurer under automobile liability policy, to injured person, 
that insurer would not defend action against insured, held to create estoppel against 
insurer to assert noncompliance with conditions of policy, where injured party was 
prejudiced thereby. Hartford Accident & Indemnity Co. v. Randall et al. (Ohio) 
559(1)—Insurer denying all liability on fire policy could not complain because of insured’s 
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failure to furnish proof of loss. Firemen’s Fund Ins. Co. v. Farrington et al. (Tex.) 
(2). Life and accident insurance. 

559(2)—-Insurer, refusing to pay solely on another ground, waived failure to furnish proof 
of disability. Byrd v. AStna Life Ins. Co. (Ala.) 

559(2)—Insurer’s unqualified denial of lability within period for making formal proof of 
insured’s death waived formal proof, notwithstanding letter denying liability reserved 
right to make any defenses insurer had or might thereafter ascertain. Missouri State 
Life Ins. Co. v. Barron et al. (Ark.) 

559(2)—Insurer’s specific denial of liability under accident policy because of exclusionary 
clause held waiver of insured’s failure, it any, to timely proof of loss. Loyal Pro- 
tective Ins. Co. v. Huffington. (Colo.) 


. 1074 


1 
559(2)—Necessity of filing proof of loss held waived by nidard, (Ind?) liability for 
) 


insured’s accidental death. American Liability Co, v. Goddard 

559(2)—Where petition alleged insured made demand upon insurer, but insurer denied lia- 
bility and insurer made no motion to require more specific allegation and made no 
issue on question of proof of disability, it would be treated as waived. Equitable Life 
Assur. Soc. of United States v. Fannin. (Ky.) 

559(2)—Insured informed by insurer that it would be useless to file further weekly claim 
certificates held not precluded from recovering for injuries because such certificates 
were not filed. Smith-Canclar v. Unity Industrial Life Ins. & Sick Ben. Ass’n. of 
New Orleans. (La.) 

559(2)—Insurer’s denial of liability held waiver of proof otherwise required. Clegg v. 
Johnson. (Miss.) 

559(2)—If insurer bases refusal to pay upon distinct ground without reference to want of 
preliminary proof of death, proof is waived. Ciccone v. Colonial Life Ins. Co. of 
America. (N. J.) 

559(2)—Disclaimer by authorized agent of liability under automobile policy and declaration 
of intention not to defend suit held waiver of notice of suit. Hartford Accident & 
Indemnity Co. v. Randall et al. (Ohio) 

559(2)—Positive disclaimer of liability on part of counsel for liability insurer could not be 
construed as waiver of condition requiring prompt notice of suit. Royal Indemnity Co. 
v. Watson. (U. S.) : 

559(2)—Insurer demanding autopsy and denying liability because of beneficiary’s refusal to 
permit it waived requirement of —- proof of insured’s accidental death. Harris 
v.' Maryland Casualty Co. (U. 

$ 560. FAILURE TO OBJECT ‘OR TO STATE GROUND OF OBJECTION. 

(1). In general. 

560(1)—Failure of automobile liability insurer’s agent to request or demand more informa- 
tion when insured personally advised him of accident two days afterwards waived any 
omitted information then obtainable. American Casualty Co. v. Purcella et al. (Md.) . 

560(1)—Assurer failing when claim was made to deny liability because assured neglected 
to furnish doctor’s reports held estopped subsequently to rely on such neglect. Cochran 
v. National Casualty Co. (Mich.) ; 

§ 561. —— ADJUSTMENT OF LOSS AND NEGOTIATIONS FOR SETTLEMENT. 

561—Insurer’s acceptance of statement of articles damaged and subsequent negotiations for 
settlement held waiver of fire policy requirements as to proof of loss. Royal Ins. Co. v. 
Santamoro. (Ky.) 5 

561—Under West Virginia law, ‘insurers under fire policies, having investigated fire and 
entered into negotiations looking to adjustment of loss, waived insured’s failure, if 
any, to timely furnish proofs of loss. Niagara Fire Ins. Co. of New York, N. Y. v. 
Raleigh Hardware Co., Inc. (U. S.) 


XV. Adjustment of Loss. 


§ 568. DEMAND OF APPRAISAL OR ARBITRATION. 

568—Insured cannot be deprived of right to treat claim as liquidated demand for full 
amount of policy by insurer’s wrongful demand that insured submit to appraisal to 
extent of loss. Reliance Ins. Co. of Philadelphia v. Nichols et al. 

§ 570. APPOINTMENT OF APPRAISERS OR ARBITRATORS. 

570—Provision in automobile policy for arbitration of amount of damages did not require 
that arbitrators should be automobile mechanics. Maryland Casualty Co. v. Mayfield. 
(Ala.) 

$ 572. PROCEEDINGS ON APPRAISAL OR ARBITRATION. 

572—That property included in arbitration agreement under fire policy no longer existed 
will not relieve arbitrators ot duty of determining loss. Isaac et al. v. Donegal & 
Conoy Mut. Fire Ins. Co. a.) 

§ 574. VALIDITY AND EKFECT OF APPRAISAL OR AWARD. 

(1). Form, requisites, and validity of award in general. 

574(1)—Where appraisers were {appointed under automobile theft policy to determine 
“amount of loss or damage,” award omitting loss caused by. depreciation held not 
responsive to issue, and therefore properly set aside. Ciresi v. Globe & Rutgers Fire 
Ins, Co. (Minn.) ... f 

574(1)—Award not following arbitration agreement held not conclusive. Isaac et ‘al. v. 
Donegal & Conoy Mut. Fire Ins. Co. (Pa.) 

574(1)—Appraisers’ award, which failed to state sound value of property in accordance 
with fire policy which required finding of both sound value and damages, held not 
binding. Reliance Ins. Co. v. Bowen. (Tex.) 

574(1)—Where, pursuant to insured’s instruction, appraiser named by insured held out for 
minimum sum for trucks destroyed by fire, insured cannot complain, that appraisal was 


1442 


47 


1289 





Topical Index 





not made as provided by policy and submission. To set aside appraisal of insured 
trucks destroyed by fire, insured must show that appraisal was improperly 
conducted or that award was result of fraud or of gross error amounting to fraud. 
Mere inadequacy of award made by appraisers of insured trucks destroyed by fire, 
or mistake, will not authorize interference of equity. Dawes v. Continental Ins. Co. 
OF CURD cE Tee Ses Carat ce hehe ccc Po ba ta whack cabo cee dd opel temo 6&4 
(3). Partiality or other misconduct of arbitrators or appraisers. 

574(3)—Where appraisers determined sound cash value of insured secondhand trucks im- 

mediately before destruction by fire, reception by appraisers of opinion evidence as to 


value of secondhand trucks in another city held immaterial. Dawes v. Continental Ins. 
Co. of City of New York. (U. S.) . 





tteERTO CE TESOL TOME E Dae dues Cae ndedamdadanras 654 
(5). Effect of award in general, 
574(5)—Mortgagee of automobile covered by fire policy containing clause making proceeds 
payable to mortgagee, as his interest might appear, held bound by award of appraisers 
appointed by insurer and insured, notwithstanding mortgagee was not party to appraise- 
ment, Olio Vv. Aas Tee Dare Se, GU CER sos ec oie nkcckcclsccemcneus 194 
(7). Actions to set aside award. 
574(7)—In action on fire policy court properly excluded evidence to show why arbtration 
was not made in accordance with appraisal agreement. Isaac et al. v. Donegal & Conoy 
Mut. Fire Ins. Co. (Pa.) Seles che dO RI ede OR Ee be ae 134 
574(7)—Evidence held to show disagreement of appraisers appointed to fix value of 
insured trucks destroyed by fire, so as to warrant umpire’s decision. Evidence held 
insufficient to show that award made for insured secondhand trucks destroyed by fire 
was grossly inadequate. Complainant has burden sustaining allegations of bill to set 
aside award made by appraisers for destruction by fire of insured trucks. Dawes v. 
Continental Tun, Ca, 'of City af Wem Works CG Say os onc cies aes edcn ccc scenes .. 654 
§ 576. ESTOPPEL OR WAIVER AS TO ADJUSTMENT OR ARBITRATION. 
(2). By denial of liability. 
576(2)—Insurer’s unqualified refusal to pay constituted waiver of covenant to arbitrate, 
; where amount of loss was undisputed. Evans v. Farmers’ Reliance Ins. Co. of New 
Jersey. (N. J.) 1061 


§ 577. UNAUTHORIZED AND WRONGFUL ACTS OF ADJUSTERS. 
577—-Evidence warranted jury’s finding that automobile collision insurer, after repairing 
automobile, wrongfully withheld use and possession thereof from insured, thereby 
converting it. That insured presented another proof of loss to insurer in attempt to 
obtain possession of automobile which insurer had agreed to repair held not waiver of 
insured’s cause of action for conversion. Breuer v. Continental Ins. Co. (Minn,) ...1355 
§ 579. SETTLEMENT BETWEEN PARTIES. 
579—Beneficiary’s acceptance of less than amount of policy in reliance on insurer’s repre- 
sentations, without understanding her rights, is without consideration. Settlement for 
less than amount of insurance policy with beneficiary taken by surprise and required 
to act immediately without opportunity to ascertain facts or secure legal advice is in- 
valid. Inter-Southern Life Ins. Co. v. Stephenson. (Ky.) ................0505. «snc 
579—Compromise and settlement of claims asserted by plaintiff for amount received, accepted, 
and retained by him barred action on accident policy. Beck v. Continental Casualty 


not barred by settlement, without notice, of action subsequently instituted in foreign 
jurisdiction by assured against insurer. Graham v. United States Fidelity & Guaranty 
Roly: MIRE 0.6 aime ss -ntensain aiowsiecs WAR d oh 9:9 5a esaleie i ale ordi scale olakelke Gand Ghee aire 477 
579—Insured accepting and retaining payment in settlement of fire loss could not recover 
balance under er without offering to return such payment. Cook v. Hartford Fire 
-) 


MI, CO MD Sco k eC Cok oO eREEROWECE EATER ARR Pek se OtetR ase Uae eee eee 829 
XVI. Right to Proceeds. 


§ 580. es Ss TO OWNER OF PROPERTY OR INTEREST INSURED. 
(1). n general. 
580(1)—Policy of fire insurance is personal contract between insurer and insured, and 
where different persons have different interests in property, insurance by one in his 
own right does not, in absence of contract inure to benefit of another. Montgomery, 
Superintendent of Tasha ¥, Tiesto sa ccisc kctadansscn ce uletitw Ge Musacek shee 359 
(2). Property subject to mortgage or other lien. 
580(2)—Mortgagor and mortgagee each has insurable interest in mortgaged premises and 
insurance taken by one of his own interest and in his own favor does not inure to 
other’s benefit. Where mortgagor insured his interest in his own favor, and mortgage 
contains no covenant requiring him to insure for mortgagee’s benefit, mortgagor is 
entitled to full amount of loss. That mortgagor and subsequent grantee which pur- 
chased subject to mortgage were insolvent held not to entitle mortgagee to proceeds of 
policy held by grantee on its interest in its own favor. Farmers’ & Laborers’ Co-Op. 
Ins. Ass’n. of Audrain County v. Bank of Centralia et al. (Mo.) ................. 1282 
§ 581. POLICY PAYABLE TO OR FOR BENEFIT OF MORTGAGEE OF PROP- 
ERTY INSURED. 
581—Fire policy payable to mortgagee ‘“‘as interest may appear under present or any future 
mortgage” held not to include mortgage interest acquired after foreclosing original 
mortgage and entering new insurance contract. Trustees of Thayer Academy v. Cor- 
poration of the Royal Exchange Assur. of London, England. (Mass.) ...........-... 393 
581—In action on mortgage clause of fire policy, instruction that plaintiffs could not recover 
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if deed of trust was executed to prevent insured’s creditors taking under execution 
held properly refused. That deed of trust was without consideration and given to pre- 
vent insurer's creditors trom procuring execution would constitute no defense to in- 
surer sued on mortgage clause of fire policy. Grantee under trust deed suing on mort- 
gage clause of fire policy held not required to prove consideration. Rowland et al. 
Boston Ins. Co. (Mo.) 
581—-Standard mortgagee clause in fire policy is independent contract for mortgagee’s separ- 
ate benefit. Employers’ Fire Ins. Co. v. Ritter et al. (N. J 
581—Insurer’s liability to mortgagee under mortgage clause, constituting separate contract 
between insurer and mortgagee, was not dependent upon insurer’s liability to insured. 
Atlantic Joint Stock Land Bank of Raleigh v. Farmers’ Mut. Fire Ins. Ass’n of North 
Carolina et al. (N. C.) 
581—Under standard mortgagee clause, fire policy issued mortgagee’s interest to same 
eaee oe « they had taken out policy directly. Savarese et al. v. Ohio Farmers’ Ins, 
0. (Ohio. 
581—Purchaser who made initial and three subsequent payments under executory contract 
requiring payments regardless of damage to property, but was in default when fire 
destroyed property, held not entitled to proceeds of policy covering interests of mort- 
gagee, purchaser, and vendor not in default. Grays Harbor Nat. Bank of Aberdeen v. 
Jacobs et al. (Wash.) 
581—Mortgagee’s right to proceeds of fire insurance policy cannot be compromised or bar- 
gained away by mortgagor without mortgagee’s consent, Rights of second mortgagee, to 
whom fire insurance policy was made payable “as his interest might appear,’’ held not 
subject to first mortgage, where loan secured by second mortgage exceeded amount of 
policy. Fireman’s Fund Ins. Co. v. Smith et al. (Wash.) 
581—In absence of estoppel or fraud, insurer’s obligation to mortgagee under standard 
mortgage clause attached to fire policy is prospective. Where mortgage clause attached to 
fire policy held invalid. Imperial Building & Loan Ass’n v. AStna Ins. Co. (W. Va.) 
§ 582. POLICY - BENEFIT OF PARTIES INTERESTED IN PROPERTY IN- 
SURED 
582—Purchasers and their vendor rather than vendor’s husband held entitled to proceeds 
of fire policy covering house erected by vendor on lot purchased by her from trustee to 
whom husband had allegedly mistakenly conveyed land. Seitz v. Bolles. (Mich.) ... 
§ 583. LIFE OR ACCIDENT POLICY PAYABLE TO INSURED, HIS REPRE- 
SENTATIVES, OR ESTATE. 
(2). Policy payable to relative or person equitably entitled. 
583(2)—Under “facility of payment clause,” insurer could pay insurance to any one appear- 
ing entitled thereto. Insured’s remote cousin who had paid premiums and part of in- 
sured’s burial expenses had no right to proceeds of industrial policy, naming no bene- 
ficiary, but containing ‘‘facility of payment clause.’’ Where industrial policy named no 
beneficiary, but contained “facility of payment clause,” distribution order giving in- 
sured’s remote cousin amount advanced by him for premiums and for insured’s burial 
expenses held not inequitable nor erroneous. Bojezuk et al. v. Skradski et al. (Kans.). 
583(2)—Payment of insurance under facility of payment clause does not affect beneficial 
interest in fund, but payee holds fund for benefit of beneficiaries. Crocker v. Crocker 
et al. (Ky.) 
583(2)—Facility of payment clause should not be construed to deprive beneficiary, or in- 
sured’s legal representatives if there be no named beneficiary, of right to enforce in- 
surer’s obligations not already discharged by good faith payment to another. Insurer’s 
obligation cannot fail for want of particular payee. It is complete defense for insurer 
to show good-faith payment to person named in facility of payment clause. If insured 
had not made payment to any person mentioned in facility of payment clause it cannot 
by exception of no right of action defeat claim of beneficiary or representative of 
insured. Tutrix of insured’s sole heir had right of action on life policy containing 
facility of payment clause, since she appeared as administratrix of insured’s estate 
though she did not so allege. Provision of facility of payment clause does not give 
arbitrary right to select person to whom payment should go, but insurer must make 
bona fide effort to carry out insured’s intent. Payment of insurance to insured’s brother 
discharged insurer’s liability as against claim of insured’s grandchild and sole heir. 
Dorsey v. Metropolitan Life Ins. Co. (La.) 
§ 584. LIFE OR ACCIDENT POLICY DESIGNATING BENEFICIARY. 
§ 585. ——- RIGHTS OF PERSONS DESIGNATED IN GENERAL. 
(1). In general. 
585(1)—-Widow who was never named as beneficiary of husband’s life policy had no right to 
proceeds thereof. Grayson v. Life Ins. Co. of Virginia. (Ia.) 
(2). Effect of clause making policy payable to relative or person equitably entitled. 
585(2)—Claim of beneficiary to proceeds of life policy held not affected by “facility of 
payment” clause, where insurer failed to exercise option under that clause. Metropolitan 
Life Ins. Co. v. Dunne et al. (U. S.) . 
(3). Policy payable to wife. 
585(3)——Burial policy under which insurer agreed to furnish insured’s wife certain sum 
provided for payment to wife. Clegg v. Johnson. (Miss.) 
(6). Beneficiary paying premiums. 
585(6)—Plaintiff held not estopped to claim that insurer fraudulently induced her to pay 
premiums of policv on another’s life bv orally agreeing to make plaintiff beneficiary. 
Crosby v. Metropolitan Life Ins. Co. ( - 
§ 586. ——- VESTED INTEREST OF BENEFICIARY. 
586—Where life policy made payable to insured’s executors contained facility of payment 
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clause authorizing insurer to pay proceeds to persons apparently entitled, insured’s 
mother, named beneficiary in application for such policy, acquired no vested interest 
enabling her heirs to claim proceeds, as against insured’s widow. Life Ins. Co. of 
Virginia v. Webre et al. (La.) .. 

586—Generally, beneficiary has vested property right in policy, which can only be divested 


by insured making change in beneficiary in manner provided by eens Prudential Ins. 
Co. of America v. Swanson et al. (N. oF 


§ 587. CHANGE OF BENEFICIARY. 

587—Where wife prevented, by refusal to surrender life policy, change of beneficiary, and 
insured executed instrument for purpose of changing beneficiary and delivered it to 
insurer, persons named therein as new beneficiaries were entitled to proceeds of policy. 
Fisher et al. v. Fisher et al. (Mich.) 

587—Where it is impossible for insured to deliver policy to insurer for indorsement of 
change of beneficiary, but insured has substantially complied with other requirements, 
change will be effected without delivery of policy. Insured seeking to change bene- 
ficiary is not excused from strict compliance with policy requirements, except where 
he has made every reasonable effort to comply therewith, in which case substantial 
compliance is sufficient. Evidence held not to show that insured made every reasonable 
effort to obtain policy from beneficiary wife, from whom he had separated, and deliver 
it for insurer’s indorsement of change of beneficiary, hence notification of insurer and 


assignment of insured’s right was ineffectual as against wife. Prudential Ins. Co. of 
America v. Swanson et al. EM cc sare 


587—Wife, if making husband beneficiary in life policy under agreement vente ‘fensbend 
took out policy naming wife as beneficiary, could not subsequently change beneficiary 
without husband’s consent. Zies v. New York Life Ins. Co. et al. (N. Y.) 1007 

587—Written notice to insurer to change beneficiary, held effective, on filing thereof with 
policy at insurer’s home office, irrespective of policy endorsement. Marshall v. Metro- 
politan Life Ins. Co. et al. (N. Y.) ee 

587—Only positive unequivocal act of insured can divest ‘him of title to life insurance 
policy. Delivery of life insurance policy to trustee in bankruptcy by bankrupt insured’s 
lawyer, without insured’s and beneficiary’s consent or approval, did not divest insured 
of title thereto. Life insurance policy delivered to trustee in bankruptcy by bankrupt 
insured’s attorney, without insured’s and beneficiary’s consent or approval, never be- 
came part of bankrupt’s estate, and insurer had no right to pay surrender value to 
a, Sa insured did not claim — as exempt. Joseph v. New York Life Ins, 
o. (Pa 

587—Insured could not change beneficiary in life policies payable to wife by making will 
beruestning | insurance to daughters and grandson. Wannamaker et al. v. Stroman et al. 
( , 

587—Notwithstanding insured’s | attempts to have beneficiary of life policy changed where 
such change had not been effected before insured’s death, original beneficiary was en- 
titled to proceeds. United Life & Accident Ins. Co. v. Reynolds eal. (JU. S. 

§ 590. RIGHTS OF CREDITORS. 

590—Premium payments made by claimants of proceeds of life policy which was payable 
to insured’s estate constituted debt against estate, and could not give such claimants 
right to policy proceeds. Life Ins. Co. of Virginia v. Webre et al. (La.) 

590—Proceeds of life policy payable to named beneficiary held not subject to claim for 
funeral expenses, particularly where not provided for in policy. Grayson v. Life Ins. 
Co. of Virginia. (La.) 

590—State statute whereby life insurance policy, when not pay ‘able to insured, is exempt 
from creditors’ claims, covers also policy’s cash surrender value. State statute exempt- 
ing life insurance policies from creditors’ claims is not retroactive. In re Firestone. 
CG; 3.) isk fates 

§ 591%. INDEMNITY INSURANCE. 

591%—Motor carrier’s liability policy containing statutory provisions and approved by com- 
mission held valid, binding injured party. Ellis v. Bruce et al. (Ta.) 

59114—Motorist’s widow held entitled to sue liability insurer of other colliding automobile 
directly without suing insured. Baden v. Globe Indemnity Co. (La.) 

591%4—Under statute, injured party held entitled directly to sue, and join in same action, 
automobile owner and liability insurer without alleging and proving insured’s insolvency. 
Rambin et ux. v. Southern Sales Co., Inc., et al. (La.) 

591%—Only a policy used as proof of financial responsibility of the four classes mentioned 
in Financial Responsibility Act creates absolute liability of insured to injured third 
person. Ocean Accident & Guarantee Corporation, Ltd. v. Peerless Cleaning & Dyeing 
ia ee Inc. (N. J. 

-Where certificate insured furn’ ture "cleaner against direct loss” uunder ‘its. guaranty 
oT eau moth-proofing treatment, there was no privity between insured’s customer 
and insurer as to permit customer’s recovery on certificate when treatment failed. 
Where furniture cleaner’s customer declared on certificate insuring customer directly 
against moth damage, certificate issued to cleaner held improperly admitted. Young v. 


Smith et al. (S. C.) a ie ae 
5$91%4—Liability policy held one of indemnity. personal to ineueel, but one on which insured 
third party could maintain action. Bankruptcy and insolvency provision of liability 
policy held not exclusive of other remedies, which injured third party had against 
insurer. Pickens et al. v. Seaton. (Tex.) 
591%4—Injured person having recovered judgment against insured could intervene in suit 
by insured against insurer. Universal Automobile Ins. Co. v. Culberson et al. (Tex.). 
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59114—Automobile liability policy held not to render insurer primarily liable to person in- 
jured by motorist in view of “no action clause”; hence action against motorist and 
insurer was subject to pleas in abatement for misjoinder of parties and causes of 
action. Ray et al. v. Moxon et al. (Tex.) . : ? 

59134—Injured person’s cause of action against liability insurer did not accrue until execu- 
tion against insured was returned unsatisfied. Provision of policy giving injured person 
right to sue insurer, where judgment has been obtained against insured and execution 
returned unsatisfied, limits right to action maintained under terms of policy. Royal 
Indemnity Co. v. Watson. (U. S.) sais. = ; 

591%4—“‘No action clause” of motor carrier’s liability bond held not conflicting with statute 
requiring bond, nor with rider attached to bond. Polzin et al. v. Wachtl et al. (Wis.) 

59114—-Statute providing for direct liability of liability insurers to persons entitled to recover 
of assured creates no liability where none exists under terms of policy. Bernard v. 
Wisconsin Automobile Ins. Co., Limited Mutual. (Wis.) 

§ 593. ASSIGNEE OF POLICY BEFORE LOSS. 

(1). In general. ; 1 ee : 

593(1)—Assignee of mortgage could not recover from insurer issuing policy to mortgagor 
with standard mortgage clause in favor of mortgagee attached, assignee not being in 
privity with insurer who did not know of assignment. Whitlock et al. v. American 
Cent. Ins. Co. of St. Louis. (Fla.) 


XVII. Payment or Discharge, Contribution, and Subrogation. 


§ 595. ELECTION TO REBUILD OR REPLACE PROPERTY. 

595—As respects liability for partial loss, insurer held, as matter of law, not to have 
waived fire policy provisions giving it right to repair, where, before expiration of 
period within which insurer could exercise option to repair, insured commenced demoli- 
tion of building. Midwood Sanatorium v. Fireman’s Fund Ins. Co. of San Francisco 
et al. (N. Y.) 

§ 597. TIME OF PAYMENT. 

597—Accident insurer, contracting to make payments to trustee after beneficiary’s eighteenth 
birthday, cannot be compelled to make payments to his guardian sooner. McLaughlin 
v. Equitable Life Assur. Soc. of the United States. (N. J.) 

§ 598. INTEREST ON AMOUNT OF LOSS. 

598—In action for insured’s accidental death, interest held payable at least from date of 
insurer’s denying liability. American Liability Co. v. Goddard. (Ind.) ...... S28 

598—Interest on verdict from time action was commenced held not erroneously allowed 
where insurer denied all liability for destroyed automobile. Svea Fire & Life Ins. 
Co. v. Walker. (Ky.) 

598—Interest held properly allowed from date of insured’s death where, though policy pro- 
vided that principal was payable upon receipt of proof of death, and no proof was filed, 
insurer denied that policy was in force at time of death. Ciccone v. Colonial Life 
Ins. Co. of America. (N. J. 

598—Interest on judgment from September Ist held not excessive under fire policy pro- 
viding for payment 60 days after notice of loss, where notice was given within 10 days 
after fire on June 18th. Fire Ass’n of Philadelphia v. Crawford. (Tex.) 

598—Insured, on recovering for total loss under fire policy, should be allowed interest only 
from 60 days after waiver of proof of loss. Reliance Ins. Co. of Philadelphia v. 
Nichols et al. (Tex.) ea 

§ 601. RECOVERY OF PAYMENT. 

601—Insurer paying insurance money, without knowledge of warranty that insured building 
was on ground owned by insured, in reliance on sworn proof of loss affirming such 
fact, could recover back amount paid. Roney et al. v. Commercial Union Fire Ins. Co. 
(Ala.) . 

601—Where company responsible for fire breached agreement to replace burned building, 
fire insurer could not recover money paid insured, unless total amount insured actually 
received from insurer and company exceeded value of property destroyed. Union Ins. 
Soc. of Canton, Limited v. Consolidated Ice Co., Limited et al. (Mich.) 

601—At common law, insurer who paid claimant notwithstanding assured’s failure to give 
prompt notice of accident could not maintain action against assured. Insurer can re- 
cover from assured amount paid injured third person notwithstanding assured’s failure 
to give prompt notice of accident, only if assured used policy as proof of financial re- 
sponsibility as required by statute, so that insurer was absolutely liable to injured per- 
son. Ocean Accident & Gt 
Works, Inc. (N. J.) a 


§ 602. DAMAGES FOR REFUSAL OF PAYMENT. 

602—Five hundred dollars attorney’s fees for recovering $2,000 on accident policy held not 
excessive. Missouri State Life Ins. Co. v. Barron et al. (Ark.) ...... 

602—Allowance of $100 fee for attorney for beneficiary who recovered $375, face value of 
policy, held not excessive. National Life & Accident Ins. Co. v. Brim. (Ark.) 

602—As respects penalty and attorney’s fees under group disability policy providing insurer 
will pay benefits on its approval of insured’s proof of disability, insurer held not re- 
quired to pay benefits on proof of disability, without right to make additional investiga- 
tion. As respects penalty and attorney’s fees, insurer’s investigation of insured’s dis- 
ability and loss should be made expeditiously and in good faith. Insurer’s denial of 
temporary disability under one policy held not denial of insured’s permanent disability 
under another policy, so as to authorize insured’s recovery of statutory penalty and 
attorney’s fees. Language of statute imposing penalty and attorney’s fees applies only 
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when payment under policy is refused at time specified in policy therefor. As respects 
penalty and attorney’s fees, under disability policy providing insurer would pay bene- 
fits on its approval of proof of disability, approval was due when insurer, acting’ ex- 
peditiously, was afforded reasonable opportunity to investigate proofs. Insured, sub- 
mitting to examination by insurer’s physician and on same day bringing suit under 
amended complaint for policy benefits, could not recover statutory penalty and attor- 
ney’s fees. Missouri State Life Ins. Co. v. King. (Ark.) 

602—Where insured suing on disability clause of life policy recovered less than he sued 
for, insured held not entitled to allowance of attorney’s fee. Mutual Life Ins. Co. of 
New York v. Marsh. (Ark.) 4 

602—Statutory penalties imposed on insurer on failure to pay loss within 60 days held not 
enforceable in absence of demand by insured meeting statutory requirements. National 
Casualty Co. v. Borochoff. (Ga.) 

602—Liability assumed and paid by insured as agent for insurer under liability policy pro- 
vision authorizing insured to provide person “imperative medical relief” held “‘loss” 
within statute authorizing penalty for insurer’s refusal to pay “‘loss.”” That insured, 
when demanding expenses incurred in furnishing medical relief to injured person who 
died, under liability policy provision authorizing insured to furnish imperative medical 
relief at insured’s expense, included burial expenses, held not to bar recovery of 
penalty, where insurer’s refusal to pay was obviously not based upon such fact. Em- 
ployer’s Liability Assur. Corporation v. Manget Bros. Co. (Ga.) 

602—In suit on accident policy, verdict for 25 per cent. damages and attorney’s fees for 
bad faith refusal to pay loss held authorized. Southern Surety Co. of New York v. 
Fortson. (Ga.) 

602—Statute entitling insured to penalties and attorney’s fees held mandatory in every case 
where insurer resists payment of whole or any part of loss, provided insured judicially 
recovers more than insurer admits to be due and timely tenders or pays to him. $150 
allowance to insured for attorney’s fees, in recovering $1,000 on fire policy held rea- 
sonable. Isaac Bell, Inc. v. Security Ins. Co. of New Haven, Conn. (La.) 

602—Allowance for attorney’s fee should be reduced from $150. to $100., where recovery 
on fire policy was reduced from $450. to $320. Alexander v. Home Ins. Co. of New 
York. (La.) . 

602—Fire insurer failing ‘without justification, to pay loss within ‘sixty days ‘from date of 
waiver of proof of loss, held liable for 12 per cent. statutory damages. Attorney’s fee 
of 20 per cent. of $2,000 loss covered by fire policy for insurer’s failure to pay 
promptly held properly allowed. Jenness v. Fidelity Union Fire Ins, Co. (La.) 

602—Statute requiring insurer to pay penalties and reasonable attorney’s fees where pay- 
ment is delayed or refused held mandatory. Court, in action on policies, should on its 
own responsibility tax against insured reasonable attorney’s fees, and testimony to 
prove amount thereof was unnecessary. Brooks v. Liverpool & London & Globe Ins. Co. 
(La.) . 

602—Insurer refusing to pay sick benefits because of arrears in premium payments held not 
liable for double indemnity and attorney’s fees. Riley v. Life & Casualty Ins. Co. of 
Team. '(ha.)... 

602—Amount of fire loss or insurance recovered is not sole criterion in determining amount 
of attorney’s fee allowable under statute. Where insured recovered full amount of 
$2,000 fire policy, plus statutory 12 per cent. penalty, $300 attorney’s fee held not 
unreasonable. Roach v. Harmonia Fire Ins. Co. (La.) ; 

602—Insured held entitled to damages for automobile liability insurer’s willful neglect to 
pay judgment against insured until after insured had been imprisoned under body 
execution. Miholevich v. Mid-West Mut. Auto. Ins. Co. (Mich. 

602—Charge that actual damages suffered by plaintiff, fraudulently induced to pay pre- 
miums of policy on another’s life in consideration of being made beneficiary, were face 
of policy, held erroneous. Crosby v. Metropolitan Life Ins. Co. (S. C.) anaes 

602—Casualty insurer doing business under charter involving payment of money con- 
ditioned on injury resulting from accident held “accident insurance company” within 
statute imposing liability for penalty and attorney’s fees for refusal to make — 
payment. Dorsey v. Fidelity Union Casualty Co. (Tex.) 


2—Mutual assessment nonprofit insurance company amenable only to statutes waite ‘which 
it was incorporated, providing for no penalties, held not liable for penalties and attor- 
ney’s fees enforceable under penalty statute. Statute relating to claim for penalty and 
attorney’s fees against insurer, being penal in nature, must be strictly construed. That 
insurance company operating under and subject only to provisions of statute it was 
incorporated under issued policies not authorized under such statute would not subject it 
to penalty statute. International Travelers’ Ass’n v. Bettis. (Tex.) 


602—Mutual life insurance association held not such “insurance company” as is liable for 
penalty and ow fees for delay in paying loss. Texas Mut. Life Ins. 


.1192 
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Mut. Ass’n v. 
Morris. (Tex.) 10 


602—Statutory provision for penalties for insurer’s failure to pay leon after demand is 
highly penal, and strict compliance with statute is prerequisite to recovery of penalties. 
Neither filing of suit, nor proofs of death, absent other demands, satisfies requirements 
of statute authorizing penalties for insurer’s failure to pay loss within 30 days after 
“demand” therefor. Instrument relating to furnishing proofs of death held part of 
proofs of insured’s death, not “demand” satisfying statute providing penalties for 
insurer’s failure to pay loss after ‘“demand’’ therefor. Demand for payment is pre- 
requisite to recovery of statutory penalties for insurer’s failure to pay loss. American 
Nat. Ins. Co. v. Park. (Tex.) Sahtee 
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$ 603. RELEASE OR DISCHARGE FROM LIABILITY. 
603—Return to beneficiary of premium on life policy amounting to $8.25 held insufficient 
consideration for release of insurer. National Life & Accident Ins. Co. v. Williams. 
(Miss.) 
603—Where life policy named insured’s wife as beneficiary, release given insurer by wife 
precluded wife from subsequentiy suing on policy as administratrix, notwithstanding 
facility of payment clause. Brown v. John Hancock Mut. Life Ins. Co. of Boston, 
Mass. (N. Y. 
603—Insured accepting ‘check for sick benefits containing release having no consideration 
was not bound by release, nor required to return benefits before suing for fraudulent 
cancellation of health policy. Sutton v. Continental Casualty Co. (S. C.) 
§ 605. SUBROGATION OF INSURER 
§ 606. —— ON PAYMENT OF LOSS IN GENERAL. 
@). Is general. 
606(1)—Fire insurer’s right of subrogation held applicable to contract whereby company 
responsible for fire agreed to replace burned building. Union Ins. Soc. of Canton, 
Limited v. Consolidated Ice Co., Limited et al. (Mich.) 
606(1)—Where insurer paid insured for loss of barn by fire, insurer was subrogated pro 
tanto to insured’s rights against third parties causing fire. Insured’s waiver of damages 
for destruction of property to amount received from insurer affected neither insurer’s 
right to subrogation nor defendants’ right to have insurer joined. Salzwedel v. Pinkley 
et al. (Ore.) 
606(1)—Insurers paying fire loss under policies subrogating insurers to insured’s right 
against wrongdoer causing fire became subrogated to insured’s rights against gas com- 
pany for damages from explosion alone disassociated from fire. Dallas Gas Co. v. 
Bankers’ & Shippers’ Ins. Co. et al. (Tex.) 
606(1)—Insurer’s right to subrogation on paying loss may be abandoned or waived in in- 
sured’s favor, or assigned to others. Leonard v. Bottomley et al. (Wis.) 
(2). Subrogation to rights of mortgagee. 
606(2)—Fire insurer’s equitable right to subrogation under standard mortgagee clause held 
extinguished by mortgagee’s purchase at foreclosure sale where right to subrogation had 
— come into existence at time of sale. Employers’ Fire Ins. Co. v. Ritter et al. 
(N ae 
606(2)——Fire insurer paying insurance to mortgagee under mortgage clause held not entitled 
to be subrogated pro tanto to rights of mortgagee against insured mortgagors. Atlantic 
os — en Bank of Raleigh v. Farmers’ Mut. Fire Ins. Ass’n of North Carolina 
et al. yb Gee 
606(2)—Insurers’ purchase of mortgage debit after fire damaged mortgaged property, sold 
by insured without transferring policies, did not extinguish debt. Insurer, liable on fire 
policy to owner of mortgaged property, held not subrogated to mortgagee’s rights under 
mortgage clause. Girard Fire & Marine Ins. Co. et al. v. Farmer et al. (Tex.) 
(3). Subrogation under marine policies. 
606(3)—Imsurance company, paying tug owners amount of loss by destruction of cargo, 
became equitably subrogated to their rights and could sue in their name on carrier’s 
liability policy. O’Donnell et al. v. Marine Transit Corporation et al. (N. Y.) 
606(3)—Owner of tug colliding with light barge held not liable to cargo underwriter, 
where barge sank through bargee’s neglect to examine her before permitting loading 
several days after collision. Sinram et al. v. Pennsylvania R. Co. (Insurance Co. of 
North America, Intervener.) (U. S.) 


§ 607. UNDER ASSIGNMENT OF RIGHTS OF INSURED. 

607—Transaction whereby insurer taking assignment of mortgage on premises sustaining fire 
loss, released mortgage, and agreed not to prosecute foreclosure, in return for payment 
on account of such mortgage and note by purchaser of premises from insured, held 
satisfaction of mortgage precluding insurer from claiming ownership of payments distinct 
from discharge of mortgage. Singleton v. Hartford Fire Ins. Co. (Cal.) 


XVIII. Actions on Policies. 
§ 612. CONDITIONS PRECEDENT IN GENERAL. 


(1). In general. 
612(1)—Statute held to allow suit by injured party against automobile liability insurer only 
after claim has been liquidated by judgment against tort-feasor and execution returned 
unsatisfied. Ellis v. Bruce et al. (Ia.) 
(2). Notice and proof of loss. 
612(2)—Failure of one hit by jitney bus to give owner’s insurance carrier’s attorney in 
fact 30 days’ written notice of intention to bring suit — it did not bar recovery. 
Smith v. California Highway Indemnity Exchange. (Cal.) 875 
612(2)—Insurer’s waiver of proof of loss became effective at time of demand for appraisal 
and arbitration of amount of loss, as regards question whether insured’s action on fire 
policy was premature. Reliance Ins. Co. of Philadelphia v. Nichols et al. (Tex.).....1289 
(3). Submission to appraisal ,and arbitration. 
612(3)—In suit on automobile policy, insured’s refusal to arbitrate, and misconduct and 
disqualification of her arbitrator, were not pleadable in abatement, but only in bar. 
Maryland Casualty Co. v. Mayfield. (Ala.) 
612(3)—Clause in fire policy providing for appraising of loss or damage as condition 
precedent to suit by insured may be waived by insurer. Royal Ins. Co. v. Santamoro. 


y.) 
612(3)—Where insurer’s appraisers unreasonably delayed completion of preliminary work, 
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action on fire policy by insured was not violation of agreement for appraisal. Cinema 
Schools, Inc., et al. v. Westchester Fire Ins. Co. (U. S.) 
. DEFENSES. 

§ . IN GENERAL. 

615—Without tender of dues and assessments paid on assessment life policy domestic in- 
surance company could not defend action on ground of misrepresentations as to in- 
sured’s health. Bowers v. Missouri Mut. Ass’n. (Mo.) ; 

$ 616%. CON OF ADJUDICATION IN ‘ACTION AGAINST IN- 

SURED. 

616%4—Trial court lacked jurisdiction of suit to compel insurer to satisfy judgment against 
insured minor who had disaffirmed judgment procured against him without wees 
of guardian. Field v. Hughes et al. (Cal.) 

616%4—When judgment within limits of automobile liability policy was recovered against ‘in- 
sured, amount thereof became due am payable from insurer to him. Miholevich v. 
Mid-West Mut. Auto. Ins. Co. (Mich.) 

616%4—In action against insurer under indemnity policy issued to automobile rental system, 
judgment against bailee of rented automobile held res judicata on issue whether driver 


at time of accident was servant of bailee and within protection of policy. Enders et al. 
v. Clarke. (Ohio.) 


$ 618. VENUE. 


618—Circuit court of county in which insurer did not have principal office, was not sum- 
moned, and wherein action did not arise out of transaction with insurer’s agent, had 
no jurisdiction of action against insurer. Life Ins. Co. of Virginia v. Edmonds. (Ky.) 1205 
§ 620. LIMITATIONS BY PROVISIONS OF POLICY. 
$ 622, —— TIME WITHIN WHICH ACTION MUST BE BROUGHT. 
(1). In general. 
622(1)—Action on fire insurance policy not brought within 12 months after fire, as pro- 
vided in policy, could not be maintained. Rouse v. Old Colony Ins. Co., Inc. (N. C.) 
622(1)—Limitation provision in automobile liability policy held applicable only to “assured” 
not to action by injured judgment creditor against insurer. Graham v. United States 
Fidelity & Guaranty Co. of Baltimore, Md. (Pa.) 
(2). Validity of provisions. 
622(2)—Provision in fire policy prescribing one-year limitation held ineffective and unen- 
forceable, in view of statutory limitation. New York Fire Underwriters’ Ins. 
Mullins et al. (Ky.) 
622(2)—Contractual limitation of 12 months in which to bring suit, inserted in fire insur- 
ance policy under statute, held valid. Rouse v. Old Colony Ins. Co., Inc. (N. C.) 
(3). Computation of period of limitations. 
622(3)—Under health and accident policy providing for monthly payments, two-year period 


of limitations for bringing action under policy must be determined with reference to 


time when last installment became due. Hollinsworth v. Provident Life & Accident 
Ins. Co. (W. Va.) 


$ 623. WAIVER OF LIMITATION. 
(4). Denial of liability. 
623(4)—Action within 60 days after insured’s accidental death held not premature, since, 


after insurer denied liability, action could be brought at any time. American Liability 
Co. v. Goddard. (Ind.) 


$ 624. PARTIES. 
(1). Parties plaintiff in general. 
624(1)—Though injured judgment creditor may, after return of execution unsatisfied be- 
cause of insolvency, sue insurer in name of judgment debtor, she may also sue in her 
own name where automobile policy expressly so provides, Graham v. United States 
Fidelity & Guaranty Co., Baltimore, Md. (Pa.) 
(3). Mortgagors and mortgagees. 
624(3)—Mortgagee named in standard mortgage clause of policy issued to mortgagor could 


maintain suit against insurer in mortgagee’s own name. First Nat. Bank & Trust Co. 
v. Mutual Fire Ins. Co. in Harford County. (Del.) 


624(3)—Insured as property owner held proper party to institute suit under fire. policy, 


notwithstanding loss payable clause in mortgagee’s favor. Brooks v. Liverpool & London 
& Globe Ins. Co. (La.) 


(7). Defendants in general. 
624(7)—Statute making insurance carrier directly liable on common motor carrier’s bond 


held not intended to permit plaintiff to join insurance carrier as defendant against pro- 
visions of bond. Polzin et al. v. Wachtl et al. (Wis.) 


§ 625. PROCESS. 
§ 627. —— AGAINST FOREIGN INSURANCE COMPANIES. 
(1). In general. 
627(1)—Mere designation of agent for service of process held insufficient to confer juris- 


diction on state courts over foreign insurance corporation not doing business in state. 
Kasprzak v. Mutval Life Assur. Co. of Canada. (U. 


§ 628. DECLARATION, COMPLAINT, OR PETITION. 


$8 629. —— FORM AND REQUISITES IN GENERAL. 
(1). In general. 


629(1)—In action on fire policy covering storehouse, merchandise, and fixtures, count in 
code form held proper; contract. although divisible, being one. Where one count claimed 
gross sum for storehouse, merchandise, and fixtures, another count, merely elaborating 
first count by stating amount of insurance allotted to each item or class of property 
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insured against, fire, held good against demurrer. Sussex Fire Ins. Co. v. 
(Ala.) 364 
629(1)—Counts of complaint for recovery of additional indemnity under life policy because 
of accidental death held good against demurrer. Equitable Life Assur. Soc. of the 
United States v. Roberts. (Ala.) 
629(1)—In suit on intestate’s policy to recover unpaid disability payments, failure to aver 
policy was in effect at insured’s death held immaterial. Byrd v. A®tna Life Ins. Co. 
(Ala.) 
629(1)—Petition in action on policy for total disability benefits held sufficient as against 
demurrer. New York Life Ins. Co. v. Oliver. (Ga.) © aac 
§ 631. —— SETTING FORTH OR ANNEXING POLICY AND ACCOMPANYING 
DOCUMENTS. 
631—In suit on policy, petition should show that which appears on face or in body of pol- 
icy. Failure to set forth group policy sued on, as well as certificate issued to employee 
made petition specially demurrable as not setting forth insurance contract sued on. 
Metropolitan Life Ins. Co. v. Harrod. (Ga.) 
631—Allegation that accident policy on which suit was brought was standard policy held 
not sufficient to excuse failure to set out policy in statement or attach copy. McCoy 
v. Royal Indemnity Co. (Pa.) .... 
$ 633. —— TITLE OR INTEREST OF INSURED. 
633—Petition on fire policy held not dismissible as not. showing that plaintiffs owned prop- 
erty insured. Hurley et al. v. National-Ben Franklin Fire Ins. Co. 
§ 634. —— PERFORMANCE OR WAIVER OF CONDITIONS. 
(1). In general. 
634(1)—Petition on oral contract for renewal of fire policy held generally demurrable be- 
cause not alleging petitions paid, or agreed to pay, consideration. Home Ins. Co. v. 
Lewis et ux. (Tex.) 
(2). Conditions as to notice and proof of loss. 
634(2)—In action on health policy, insured’s failure to allege waiver of proof of loss 
requirement held fatal defect which required sustaining of general demurrer. Pardue 
v. National Mut. Acc. Ins. Co. (Tex.) 
635. LOSS AND CAUSE THEREOF. 
635—Allegations of insured suing on total disability provision of life policy held to suf- 
ficiently charge insured was prevented from following business for remuneration. State 
Life Ins. Co. v. Cumpton. (La.) 
635—Petition alleging policy provisions insuring against accidental death and setting out 
circumstances of insured’s injury resulting in death sufficiently alleged nature of in- 
jury constituting basis of insurer’s liability, International Travelers’ Ass’n. v. Bettis. 
(Tex.) : wis acura aoa oe Na 
§ 639. —— ANTICIPATING DEFENSES. : 
639—Injured party’s petition against motorist and insurer, making policy part thereof, held 
generally and specially demurrable by insurer, where not simaticate alleging that 
plaintiff’s cause did not come within policy exceptions. American Indemnity Co, v. 
Martin et al. (Tex.) 
§ 640. PLEA, ANSWER, OR AFFIDAVIT OF DEFENSE. 
(2). Avoidance and forfeiture. 
640(2)—In action on fire policy, defense that insured violated clause respecting operation of 
manufacturing establishment held not good where not pleaded. In action on fire policy, 
defense that policy was void because insured did not own property in fee simple held 
not good where not pleaded. Northwestern Fire & Marine Ins. Co. of Minneapolis, 
Minn. v. Glass. (Colo.) nts a et tee ws 
640(2)—lInsurer, seeking to avoid liability on fire policy on ground insured was not owner 
of property because of defects in title, should specify defects. Where insurer under fire 
policy relies on defense that insured had no title to property, answer denying insured 
was owner at time of issuance, or at time of fire, is sufficient. New York Under- 
writers’ Ins. Co. v. Mullins et al. (Ky.) 
640(2)—Policy provision that no disability payable for period during 
which insured was not regularly treated by licensed physician was waived by failure 
of insurer’s answer to set up such provision. Green v. Inter-Ocean Casualty Co. of 
Cincinnati, Ohio. (N. C.) 
640(2)—To be available as defense to policy, insured’s breach of warranty or misrepresen- 
tation must be specially pleaded by insurer. Insurer’s answer, not alleging insured’s 
misrepresentations were intended to mislead insurer and induce issuance of policy, did 
not state defense sufficient to avoid policy. American Central Life Ins. Co. v. Alex- 
ander. | (Tex.) 1242 
640(2)—Where insure 
controvert specifically breaches of conditions relied on. Where insured, in paragraph 7, 
generally alleged performance of conditions precedent, denial of “each * * * allega- 
tion contained in paragraph seven” held not “specific denial”; hence insurer waived 
breach of conditions. A. W. Sewell Co. v. Commercial Casualty Ins. Co. (Utah.) 
(3). Loss and cause thereof. 
640(3)—Pleas alleging that indemnitee against liability for loss or damage to cargo inten- 
tionally sank steamship, and that steamship was deliberately sunk by others pursuant to 
conspiracy with indemnitee, held good as pleas of confession and avoidance. Pleas of 
confession and avoidance, alleging indemnitee’s intentional creating of liability or loss 
sued for, need not allege restoration or offer to restore premium. Plea alleging that 
claimed loss was not occasioned by peril or loss insured against held bad for not 


1450 





Topical Index 


alleging facts showing exception to general coverage alleged in complaint. Fidelity- 
Phenix Fire Ins. Co. of New York v. Murphy. (Ala.) eareeatics ; 
640(3)—Insurer’s failure to plead exception clause of accident policy, defeating liability if 
disease of insured co-operated with accident to produce death, constituted waiver of 
clause. Missouri State Life Ins. Co. v. Barron et al. (Ark.) 
(5). Arbitration and appraisal. 
640(5)—Plea that insured refused to submit right of action. under automobile policy to 
arbitration would be bad, where policy provided only for arbitration of amount of 
damages. Plea that insured’s arbitrator did not agree on third person was bad as at- 
tempting to bar insured’s suit on automobile policy without showing that insured was 
responsible for alleged misconduct. Plea that insured’s arbitrator under automobile 
policy was disqualified because “within degree of kinship prohibited by law” was de- 
murrable for not averring the relation. Maryland Casualty Co. v. Mayfield. (Ala.) 
§ 641. REPLICATION OR REPLY AND SUBSEQUENT PLEADINGS. 
(1). In general. 
641(1)—If indemnity agreement contains incontestable clause sufficient to impose liability 
on indemnitor for loss intentionally created by indemnitee, fact must be shown by 
replication to pleas of confession and avoidance alleging indemnitee’s wrongful acts. 
Fidelity-Phenix Fire Ins. Co. of New York v. Murphy. (Ala.) 
$ 645. ISSUES, PROOFS AND VARIANCE. 
(2). Matters to be proved. 
645(2)—Insured suing on fire policy must prove by competent evidence value of property 
at time of fire. Insured under fire policy has burden to allege and prove violation of 
clause relating to inventories and keeping of books. New York Underwriters’ Ins. Co. 
v. Mullins et al. (Ky.) 107 
645(2)—Insured must allege and prove performance of all conditions in policies called for 
by him, or waiver thereof by company. Kasarsky v. New York Life Ins. Co. (N. Y.) 540 
645(2)—Insurer must plead and prove exceptions to risk covered by policy. John Hancock 
Mut. Life Ins. Co. v. Hicks. (Ohio.) ame tae ke ee 
645(2)—In making out prima facie case for recovery on policy as issued, plaintiff need not 
prove allegations of estoppel set forth in reply. Fagg v. Massachusetts Bonding & Ins. 
Co. (Ore.) whale tte oe : 1360 
645(2)—One suing on oral contract to insure property has burden to allege and prove 
payment of, or agreement to pay, consideration. Home Irs. Co. v. Lewis et ux. (Tex.)1068 
645(2)—Insured has burden of alleging and proving compliance with all conditions pre- 
cedent provided for in policy on which right of recovery rests before recovery can be 
had. Insurer contending insured failed to disclose facts material to risk has burden to 
allege and prove facts sustaining such contention. American Central Life Ins. Co. v. 
nee 
ege and 
prove insured’s death did not result from excluded cause. Metzel v. Columbia Life 
Ins. Co. (U ..1169 
(3). Evidence admissible under onleadines. 
645(3)—That indemnitee was convicted of crime that created liability for which he seeks 
indemnity held not admissible where not pleaded in bar, and demurrers were sustained 
to pleas alleging criminal acts. Indemnitee’s conviction of conspiracy to defraud in- 
surer by willful destruction of ship may be shown under pleas alleging such destruction 
in indemnitee’s action for indemnity because of liability arising from loss of cargo. 
Fidelity-Phenix Fire Ins. Co. of New York v. Murphy. (Ala.) Fe a ata ; ..1296 
645(3)—Where petition on fire policy did not aver value of merchandise and fixtures at 
time of fire, evidence tending to show value held incompetent. New York Underwriters’ 


107 


missible in action on policies alleged to have been forfeited for nonpayment of pre- 
miums before insured’s death, though such payment was not specifically pleaded. Stone- 
wall Life Ins. Co. v. Cooke. (Miss.) ...... ‘ 296 
645(3)—Evidence that insuted set fire to insured trucks he 
that damage did not result under circumstances imposing liability on insurer. Perth 
Amboy Garage Co. et al. v. National Fire Ins. Co. of Hartford. (N. J.) .. . 1128 
645(3)—In action on policy, insurer’s evidence contradicting receipt book on issue whether 
premiums were paid held not inadmissible because insurer failed to plead mistake in 
receipt book. National Life & Accident Ins. Co. v. Baughman. (Tex.) 792 
645(3)—In suit on fire policy, plaintiff’s evidence showing waiver, estoppel, or avoidance 


of defensive matters under special pleas, held inadmissible under pleadings. Duncan v. 
Federal Union Ins. Co. 


a ) 613 
646. PRESUMPTIONS AND B 
(1). In general. 
646(1)—Mortgagee claiming, in garnishment, proceeds of fire policy, had burden of show- 
ing mortgagor was required to insure property as part consideration for loan that 


property was insured, and policy was delivered to mortgagee before fire. Montgomery, 
Superintendent of Banks v. Hart. (Ala.) 


1296 


646(1)—Insured had burden of proving payment of premiums, delivery of accident policy, 
and that he was in good health when policy was delivered, where insurer denied that 
policy was in force. Atlas Life Ins. Co. v. Bolling. (Ark.) a 
646(1)—Plaintiff suing on accident 7 had burden of bringing herself as beneficiary 


within terms of policy. Livermore v. Union Indemnity Co. (La.) 
646(1)—Where automobile liability policy did not cover accident unless passengers were all 
carried free and plaintiff passenger, injured in automobile accident, did not produce 
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evidence on point in respect to some passengers, plaintiff held not entitled to recover 
against owner of automobile. Raymond v. Great American Indemnity Co. (N. H.) ... 903 
646(1)—Insurer under truck insurance policy held to have burden to prove as defense want 
of authority of purported agent to correct erroneous description. Commercial Standard 
Ins. Co. v. Roland et al. (Tex.) 
646(1)—Where insurer showed incorporation under statute exempting it from statute re- 
garding penalties and attorney’s fees, plaintiff suing on policy had burden of showing 
insurer was subject to penalty statute. International Travelers’ Ass’n v. Bettis. (Tex.) 428 
646(1)—Where applicant, after being told that life policy could not be delivered until pre- 
mium was paid, was allowed to take policy out for inspection, presumption of delivery 
and prepayment of premium arising from applicant’s possessing policy held rebutted. 
American Ins. Union v. Lowry. (U. 
646(1)—In action on robbery policy, where answer inferentially conceded the securities were 
taken, insured had burden of showing value, but not that securities were actually taken. 
Bank of Union v. Fidelity & Casualty Co. of New York. (U. S.) 


qay%). -—-— 
646(1%4) ‘sane had burden of proving that insured failed to render assistance in connec- 
tion with suit against insured as required by liability policy. United States Fidelity 
& Guaranty Co. v. Snite. (Fla.) 
646(11%4)—Evidence of substantial compliance with conditions of insurance contract by in- 
sured or one seeking ow is required to recover thereon. American Casualty Co. 
v. Purcella et al. (Md.) 
646(114)—Liability insurer had burden of proving allegation that. theretofore existing insur- 
ance contract was invalidated by insured’s failure to co-operate in defense of suit 
against him. Tuder v. Commonwealth Casualty Co. (N 
2). Avoidance and forfeiture—Insurance ot property. 
646(2)—lInsurer, if specifying defects of title, to defeat liability under fire policy, has 
burden of proof. New York Underwriters’ Ins. Co. v. Mullins et al. (Ky. 
3 Life and accident insurance. 
646(3)—Insured had burden of proving payment of premiums, delivery of accident policy, 
and that he was in good health when policy was delivered, where insurer denied that 
policy was in force, Atlas Life Ins. Co. v. Bolling. (Ark.) .. 
646(3)—Burden of proving defense that insured, at time of delivery. of life policy, | was not 
in good health, held on insurer. Layne v. Spot Cash Ins. Co. of Topeka. (Kan.) ... 
646(3)—Burden held on insurer to establish that life policy was delivered while insured 
was not in good health, and that insured’s statements were willfully false and mislead- 
ing. National Life & Accident Ins. Co. v. Shermer. (0 )kla.) 
646(3)—Burden was on plaintiff to prove that accidental injury caused disease resulting in 
death, and not to leave solution of issue to speculation and conjecture. Spicer et al. v. 
Benefit Ass’n of Ry. Employees. (OUre.) 
646(3)—lInsurer in action on life pe had burden to establish defense that ‘insured was 
not in sound health at date of application and policy. Washington Fidelity Natl. Ins. 
Co. v. Stewart. (Tex.) .. 
646(3)—Plaintiff suing on policies had burden on issue of sound health, where policies con- 
tained agreement that insurance would not take effect until payment of first premium 
while insured was in sound health, Greenbaum vy. Columbian Nat. Life Ins. Co. of 
Boston, Mass. (U. S.) : SoG sue : 
646(3)—Plaintiff, suing on accident insurance policy, has burden to prove that death re- 
sulted from external, violent, and accidental means. Proof that insured’s death re- 
sulted from gunshot wounds not self-inflicted held to give rise to presumption, in ab- 
sence of evidence to controe’v, thet de: sulted from accidental means. Massachusetts 
Mendon & Ins. Co. v. Santee. (U. S.) 
646(3)—Burden of proof was on insured suing on ’ physician’s ‘accident policy for loss” of 
use of hand to show that no actual practical use of hand as physician or surgeon re- 
mained. Beck v. Zurich General Accident & a Ins. Co., Limited, of Zurich, 
Switzerland. (U. S.) ; 
(4). Payment of premiums. 
646(4)—Insured had burden of proving payment of premiums, delivery of accident policy, 
and that he was in good health when policy was delivered, where insurer denied that 
policy was in force. Atlas Life Ins. Co. v. Bolling. (Ark. 
(5). Estoppel and waiver as to avoidance or forfeiture. 
646(5)—Where policies, stamped for identification with each other, showed conflicting state- 
ments as to insured’s age, presumption existed that insurer possessed knowledge of 
misstatement, and elected to continue policy in force. Smith-Canclar v. Unity Industrial 
Life Ins. & Sick Ben. Ass’n. of New Orleans. (La.) 
(6). Risk and cause of loss in general. 
646(6)—Beneficiary had burden of establishing that insured’s death was caused by wrecking 
of his automobile, where that was period insured against. North American Acc. Ins. 
Co. v. West. (Ky.) 629 
646(6)—Where insured, holding employers’ public liability policy, settled action for death of 
motorist colliding with insured’s gas shovel being transported on highway, burden held 
on insurer to establish that insured was not liable for motorist’s death because of 
claimed contributory negligence. Klemmer et al. v. Ohio Casualty Ins. Co. (Minn.)... .1377 
646(6)—Burden is on ‘plaintiff, in action to recover death benefit under accident insurance 
policy, to establish that death’ was accidental. Lebs v. Mutual Ben. Health & Accident 
Ass’n. (Nebr.) . 1334 
646(6)—In action on limited accident policy, plaintiff has burden to prove that accident was 
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covered by policy, and that accidental injuries caused death, directly and independently 
of other causes. Federal Life Ins. Co. v. Firestone. (Okla.) 

646(6)—As to accidental death benefits under life policy, beneficiary had burden of show- 
ing accidental death. Pilot Life Ins. Co. v. Wise. (U. S.) 

646(6)—Where automobile and conditional buyer thereof disappeared simultaneously, presump- 
tion was that buyer continued to have car in his possession, and burden of making 
proper proof rested on conditional seller’s assignee seeking recovery on the 
La Porte Motor Co. v. Firemen’s Ins, Co. of Newark, N. J. (Wisc.) 480 

(7). Suicide. 

§46(7)—In action on ordinary life policy, burden of proof held upon insurer to establish by 
preponderance of evidence that insured committed suicide. As to burden of proof as to 
suicide under double indemnity clause in life policy, burden of proof held upon plain- 
tiff throughout case, aided by presumption against suicide, to show death was caused by 
“accidental means’? such terms not embracing suicide. Jefferson Standard Life Ins. Co. 
v. Jefcoats. (Miss.) 

646(7)—-As respects ordinary death benefits of life policy, initial burden was on beneficiary 
to show death only, and insurer had burden to show suicide. Presumption against sui- 
cide held neutralized by letters found on insured’s body, indicating intention to destroy 
own iste: Piet Lite Int. Co. wi Wee. CR. Gy os ces ssa women sse'n's oa re 

646(7)—Presumption is that insured’s death was not caused by suicide, as respects appli- 
cability of life policy suicide clause. Burden is on insurer to overcome presumption 
against suicide by showing death was self-inflicted, or facts inconsistent with any reason- 
able hypothesis of accidental death, or circumstances leaving no other reasonable hypo- 
thesis than suicide. Metropolitan Life Ins. Co. v. Hogan. (U. S$ 

646(7)—Strong presumption exists against suicide. Travelers’ Ins. 
oe | Se ES eee eee ; 1155 

(8). Extent of loss and liability of insurer. 

646(8)—Burden rests upon insured who procures fire insurance, to protect only his interest 

in property to prove such interest and value thereof. American Ins. Co. v. Porter. 


362 


to have known that he might be killed when violating National Prohibition Act. 
DeMello v. John Hancock Mut. Life Ins. Co. (Mass.) ee, 


646(8)—Burden was on mortgagee, suing on fire policy after purchasing insured property 
at foreclosure sale, to show insufficiency of proceeds to satisfy mortgage in full. Power 
Building & Loan Ass’n v. Ajax Fire Ins. Co. (N. J.) .......... vo wae 
646(8)—Beneficiary under life policy, suing to recover double indemnity for accidental 
death, has burden to show how infection which caused death occurred. Jensma v. 
Benefit Ass’n of Ry. Employees. (U. S.) us 


2 

64614—Liability insurer, claiming insured breached contract to co-operate, had duty to show 
insured absented himself from trial of action against insured without good reason. 
United States Fidelity & Guaranty Co. v. Brandon et al. (Ark.) 


§ 647. ADMISSIBILITY OF EVIDENCE. 
647—Admission of expert testimony by medical witnesses in respect to their opinion as to 
cause of insured’s condition held erroneous as invading province of jur 
Union Mutual Casualty Co. (Ia.) 


§ 648. IN GENERAL. 
(1). In general. 

648(1)—Liability insurer’s letter instructing insured not to pay bills for treatment of in- 
jured persons held not competent to illustrate insurer’s good faith in refusing to pay 
expenses insured had already incurred upon faith of policy clause authorizing insured 
to provide imperative medical relief at insurer’s expense. Employers’ Liability Assur. 
Corporation v. Manget Bros. Co. (Ga.) .......... ecko 

648(1)—In action on total disability clause of policy, evidence that insured had no prop- 
erty or income other than from his work held incompetent. Equitable Life Assur. Soc. 
of United States v. Fannin. (Ky.) 

648(1)—In action to recover total disab 
to get job because of depression held error; but did not warrant reversal, in view of 

* instruction on total disability. Wilson v. Metropolitan Life Ins. Co. (Minn.) 

648(1)—In action on mortgage clause of fire policy, evidence of agreement that warranty 
deed executed as security was not to be delivered, but was to be destroyed, held prop- 
erly admitted to overcome presumption of delivery arising from recordation thereof 
and as part of res geste. Rowland et al. v. Boston Ins. Co. (Mo.) 


648(1)—Evidence that number of insured’s employees using their automobiles in insured's 
business required special rating under National Rating Bureau’s rules to determine 
premiums on policy covering liability for damages caused by such cars held inadmissible 
in action on oral contract renewing policy. Conversations between insurance agent and 
officers in charge of insurer’s branch office held inadmissible in action on agent’s oral 
contract renewing policy, where uncommunicated and unknown to plaintiff. Massachus- 
etts Bonding & Ins. Co. v. R. E. Parsons Electric Co. (U. S.) 

§ 650. APPLICATION FOR INSURANCE. | : 

650—Statute requiring copy of “application” to be delivered with policy refers to writings, 
not oral applications. Statute requiring copy of application to be delivered with policy 
does not make written application obligatory. Washington Fidelity Nat. Ins. Co. v. 
Burton. (U. S.) 
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$ 651. "i POLICY OR OTHER CONTRACT. 


‘ Admissibility of policy in evidence. 
651(3)—Party suing on policy with application attached may detach application at trial and 
offer policy alone in evidence, if application was not correct copy signed by insured. 
eek; Ue See RE ho i i wan esi ging 6 Spine ane Reni sw WO LOE aac 
$ 653. INTEREST OR TITLE OF INSURED. 
653—In action on fire policy, insurer’s inquiry into lump sum paid for merchandise and 
sum received from plaintiffs therefor held competent on question of insured’s owner- 
ship. New York Underwriters’ Ins. Co. v. Mullins et al. (Ky.) 
§ 654%. —— PAYMENT OF PREMIUMS. 
6541%4—Correspondence following insured’s letter regarding applying dividend on premium 
offered by insurer on issue of revocation of insured’s election to have dividend applied 
on policy loan, held improperly excluded. Equitable Life Assur. Soc. of the United 
States v. Roberts. (Ala.) ele daca aaa. 4 ace war eth ater a i aceriasa ararataoravanctase, deer tee oboe 
65414—-Testimony that insurer’s agent showed witness premium check on day after insured’s 
death held admissible in action on life insurance policy claimed to have been forfeited 
for nonpayment of premium until after insured’s death. Bank cashier’s testimony as to 
his transaction with officials of another bank respecting his efforts to pay life insurance 
premiums and premium receipt received by witness’ bank through such other bank held 
admissible as against objection that payment was made after insured’s death without 
insurer’s knowledge thereof. Stonewall Life Ins. Co. v. Cooke. (Miss.) 
§ 655. —— FRAUD OR MISREPRESENTATION. 
(2). Life and accident insurance. 
655(2)—Insured’s condition, real or apparent, subsequent to making of representations con- 
cerning health held immaterial where truth of representations was issue. Etter v. 
Umea SEE Oe OEE. IR RS nn nu a visi wenn ania PERT AAs HERA RAINS e S 
655(2)—-In action on life policies, applications offered to show insured’s misrepresentations 
held not inadmissible because printed in smaller than brevier type where policies 
contained no reference to applications. Metropolitan Life Ins. Co. v. Trunick’s Adm’r. 





y. 

655(2)—False material statements in application for industrial life insurance, knowingly and 
fraudulently made, where insurer, in good faith, relied on truthfulness of representa- 
tions, are evidential of fraudulent procurement of policy. Neither statute nor provision 
in industrial life policy that policy contains entire contract, wipes out initial fraud in 
procurement of policy. In insurer’s suit to rescind industrial life policy, brought after 
insured’s death, on ground policy was fraudulently procured, contents of application 
containing alleged false and material statements, held admissible notwithstanding neither 
application nor part thereof was attached to or incorporated in policy. Prudential Ins. 
oe: Oe ERR We TUM. US PCD) a5 cca sp wal eote ee hinds Rie mdi esthk ae oa cae 

655(2)—In action on disability clause of reinstated life and disability policy, application for 
reinstatement, though not attached to policy, held -dmissible to establish fraud; statute 
requiring application to be attached to policy being inapplicable to reinstatement appli- 
cation, Rotnechiia v. New. York Life Ins. Ca: GEO). oo 6.65 cisiess secs cdisenesv anne 

655(2)—Where insured rejected $4,000. life policy applied for but accepted $2,000. policy 
sued on, written application for $4,000. policy, though amended to call for $2,000. and 
attached to $2,000. policy, held inadmissible to show fraudulent representation of in- 
Settle. TelGuh G; Pew ete Rare BO GO WD si icin vos 5.0nse heb wien acimeeated endian 

655(2)—On issue whether insured was in good health when life policy was delivered, both 
direct and circumstantial evidence as to his good health held competent. American Nat. 
Ins. Co. v. Park. (Tex.) Sn ttre feat a Re 

655(2)—Under provisions that policy constituted entire agreement, and that insurer might 
avoid policy if insured was in unsound health, excluding evidence respecting insured’s 
unsound health when policy was issued held error, though insurer failed to deliver copy 
of aieged application with policy. Washington Fidelity Nat. Ins. Co. v. Burton. 
io. as: 


655(2)—In action on life policy with defense of fraud in answering medical questions, ap- 
plication and single medical examination, attached to policy held properly admitted, 
though copy of other medical examination, identical with first, was not attached. De 
Roy v. New York Life Ins. Co. (U ee nea ars @ nee adn Meu es bette 


$ 658. ——-~ LOSS OR DAMAGE TO PROPERTY, AND CAUSE THEREOF. 
658—In actions on fire policies, report of arbitrator stating damage to party wall, tending 
to contradict testimony of witness, held properly excluded as unnecessarily incumbering 
record, where court permitted cross-examination on arbitrator’s report, and witness 
admitted valuation placed on wall therein. Niagara Fire Ins. Co. of New York, N. Y 
v. Raleigh Hardware Co., Inc. (U. S.) 


§ 659. 


SE a bike eb oes ate «Seka be 





DEATH OF OR INJURY TO PERSON INSURED AND CAUSE 
THEREOF. 


(1). In general. 
659(1)-—Whether diligent search and inquiry for one absent seven years, raising presumption 
of death, was made, is determinable on facts of particular case. Finding of diligent 
search and inquiry, raising presumption of death of insured absent seven years, held 
warranted. In suit on life policy of husband absent seven years, evidence authorized 
finding that insured died on or about date of disappearance, within life of policy. 
Sackett vy. Metropolitan Wife Ins. Co. (Bifch.) 5... cc line A cca le checccaccn 


659(1)—Information acauired by physician in attempting to revive patient held privileged, 
though attempts failed and patient may have been dead when attempts were made. 
Palmer et al. v. Order of United Commercial Travelers of America. (Minn.) 
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(2). Suicide. 
659(2)—Eyewitness’ testimony that, immediately after insured vaulted through window, 
witness ran out of office shouting insured “thas just jumped out of window,” held ad- 
missible as res geste. Where eyewitness’ testimony showed insured’s suicide by vaulting 
through window, conversation wherein parties agreed to tell newspapers story of acci- 
dental death held admissible as corroborating explanation why witness gave accidental 
death story at inquest. Where eyewitness’ testimony showed insured’s suicide by vault- 
ing through window, excluding testimony concerning conversation respecting insured’s 
death, as corroborating eyewitness’ explanation why he told accidental death story at 
inquest, held erroneous. Travelers’ Ins. Co. of Hartford, Conn. v. Miller. (U. S.) ..1155 
§ 660. VALUATION OF PROPERTY. 
660—Parol evidence of market value of property at time of fire held admissible in action 
on policy. Sussex Fire Ins. Co, v. Barton. (Ala.) ..... ee ee EE 
660—Where records of insured under fire policy are lost or destroyed, bankbooks showing 
deposits of proceeds of sales are admissible to show daily sales as bearing on value of 
merchandise. New York Underwriters’ Ins. Co. v. Mullins et al. (Ky.) ............. 107 
660—Evidence of extent of depreciation in house before fire occurred held properly ex- 
cluded in action on fire policy involving issue whether loss was total. Reliance Ins. 
Co. of Pidiaderemie vi. Pesce at ak. CUO cei eieins sesescciasvesonens s . .' 128 
§ 661. AMOUNT OF LOSS. 
661—Inventory and books, if kept and produced under iron-safe clause of fire policy, are 
not conclusive respecting loss. Sussex Fire Ins. Co. v. Barton. (Ala.) .. OR 
661—Evidence respecting cost of replacing insured building, if it were total loss, was not 
competent. Evidence of cost of repairing insured building was competent on issue of 
partial loss. Springfield Fire & Marine Ins. Co. et al. v. Ramey. (Ky.)............ 389 
661—Exclusion of testimony of insurer’s witnesses as to cost of repairing or rebuilding 
house held error in action on fire policy involving question whether there was total loss. 
Reliance Ins. Co. of Philadelphia v. Nichols et al. (Tex.). ...0...........ccccegees 1289 
§ 664. ESTOPPEL OR WAIVER. 
664—In suit on accident policy, testimony that insured did not know what was in applica- 
tion, that agent filled it out, and that insured informed agent that he had other acci- 
dent insurance held admissible to show insurer was estopped to assert invalidity of 
policy for misrepresentations in application. Southern Surety Co. of New York v. 
5 Se oS ee eer a Wid Surah isl eee eerea se eeiae ee ee .. - 1096 
664—Whether insurer’s agent fraudulently induced insurer to sign applications without 
reading contents, so as to preclude defense of insured’s misrepresentations therein, was 
jury question, hence court erroneously excluded testimony on such point. Metropolitan 
Tire Te Co we ree © | Ry IR ook ociwcasinn. des ac pe etene cnet ee 762 
664—Evidence of insurer’s acceptance of over-due premiums after insured’s death, without 
requiring evidence of insurability, held admissible to show that forfeiture was waived 
before insured’s death. Evidence of insurer’s waiver of provisions in agency contract 
and life insurance policies sued on that agent had no authority to collect renewal pre- 
miums held admissible. Stonewall Life Ins. Co. v. Cooke. (Miss.) as a | 
§ 665. WEIGHT AND SUFFICIENCY OF EVIDENCE. 
(1). In general. 
665(1)—Issuance of policy, its possession by beneficiary with proof first premium was paid 
and evidence of insured’s death, and that required proof of death was furnished in- 
surer, made prima facie case for plaintiff suing on life policy, Metropolitan Life Ins. 
Co. v. James. (Ala.) .. y Re ee eye ENN bat aan eas , ‘ . 255 
665(1)—Under evidence, insured held entitled to statutory penalties for insurer’s failure to 
pay sick benefits. Smith-Canclar v. Unity Industrial Life Ins. & Sick Ben. Ass'n. of 
New Orleans. (La.) ... a Seiad 6.5 Malena madrarera ne wage sve sit ho alten dear . 
665(1)—Lack of proof that passengers in automobile paid insured so as to make insurance 
policy inapplicable was no proof that they did not pay. Raymond v. Great American 
Indemnity’ Co. GUL TE) o sccns cv cdewewseectsneusus peo simsie ie due SURG MO Sin eceaerel eS gen lariat 903 
665(1)—Proof that execution on judgment for automobile accident injuries was returned 
unsatisfied constitutes prima facie proof of judgment debtor’s “insolvency” within auto- 
mobile liability policy. Gee et al. v. Independent Bonding & Casualty Ins. Co. (N. J.) 465 
665(1)-——Evidence held to establish insurance agent’s authority to make oral contract ‘re- 
newing policy insuring employer against liability for damages caused by employees’ 
automobiles. Massachusetts Bonding & Ins. Co. v. R. E. Parsons Electric Co. (U. S.) 439 
665(1)—Evidence held insufficient to show duress where insured assigned life policy to 
creditor. New York Life Ins. Co. v. Nydes et al. (U. S.) ..... mate one ..1170 
665(1)—Evidence held to warrant finding that mortgagee did not relinquish interest in fire 
insurance policy in favor of association loaning money to mortgagor: to build another 
building than that insured on same land. Fireman’s Fund Ins. Co. v. Smith et al. 
(Wash.) i ‘3 Lata dae ee ee ees , ; 
665(1)—Execution upon judgment for injury from collision with defendant’s automobile, 
returned no property found because of defendant’s insolvency, held sufficient to estab- 
lish defendant’s insolvency as condition precedent to action on automobile liability 
policy. Neat v. Miller et ux. (Wash.) .........:ceeeecee eee ee eee eeceeceeeenecens 931 
(2). The contract. . ; 
665(2)—Evidence showed that minds of parties met on all essential elements of fire policy, 
sustaining recovery thereon, though policy was not delivered. South Georgia Farmers’ 
Fire Ins. Ass’n. (Ga.) wo ctge eee e eee teseeeees Se a 
665(2)—Statement in insurance application naming doctor who treated applicant at last 
ilIness held. not waiver of objection to doctor’s testimony on ground communications 
were privileged. Beneficiary under life policy held entitled to object to admissibility of 
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doctor’s testimony relating to insured’s communications during lifetime. Novak et al. 
SK POOR EAS Us TIRED hn ri win Fa ss WH he cc site we dewaies 
665(2)—Evidence held not to show that insured made every reasonable effort to obtain 
policy from beneficiary wife, from whom he had separated, and deliver it for insurer’s 
indorsement of change of beneficiary, hence notification of insurer and assignment of 


insured’s right was ineffectual as against wife. Prudential Ins. Co. of America v. 
Swanson et al. (N. J.) 


503 


PF a2 as Ligeia mas RE eee aTe Rk Se on eek cea ten 314 

665(2)—-Recourse to application to prove character of inmsured’s representation of age held 
not indispensable, where insured accepted policy bearing indorsement concerning age. 
Companare vy; Pridential Ins. Co. 06; Ammetions (Ne Wad esi dss cvk.vc cc oes Sha wciaesner 64 


665(2)—Evidence held to establish agreement on terms of life policy, payment of premium, 
and issuance of policy before insured’s death, and therefore insurer was liable, not- 
withstanding nondelivery of policy. United Fidelity Life Ins. Co. v. Handley. (Tex.). 551 

665(2)—Evidence held to justify finding that insured and insurer’s agent orally agreed on 
contract, insuring employer against liability for damages caused by employees’ auto- 
mobiles for one year on same terms as previous written policy. Insurer’s substitution of 
non-ownership for contingent liability policies to cover employers’ liability for injuries 
caused by empioyees’ automobiles before alleged oral renewal of contingent liability 
policy held not to show that premium for renewal policy was not agreed on with rea- 
sonable Sneeeey Massachusetts Bonding & Ins. Co. v. R. E. Parsons Electric Co. 
qU. S&.) ; 

665(2)—Finding tha at insurer’s agent extended credit on fire policy premium held contrary 
to undisputed evidence that agent sent policy with sight draft attached to bank. Evi- 
dence held to show that where policy with sight draft for balance of premium attached 
was sent to bank and draft was not paid, there was no delivery of policy. Bronx Fire 
Ins. Co. v. Wasson. (U. S.) 

665(2)—Evidence showed no agreement was made over telephone between insured and in- 
surer to substitute automobile involved in accident in which plaintiff was injured for 


automobile described in policy. Zurich General Accident & Liability Ins. Co., Ltd. 
v. Baum. (Va.) 


(3). Avoidance and forfeiture. 
665(3)—Verdict for plaintiff suing on life policy requiring insured to be in sound health 
on date of policy held against evidence. National Life & Accident Ins. Co. v. Spigner. 
I i ss earl ai oeh Lov 0 aaa yin ap STS Ia haa ess sb te ne Ein ks eat es aes aes ae 497 
665(3)—In action on life policy, evidence did not show insured revoked election to have 
dividend applied on policy loan so that dividends could be applied to premium. Equitable 
Life Assur. Soc. of the United States v. Roberts. (Ala.) .........c..ccccccsccceces 
Co supported trial court’s finding that applicant was in good health when 
pplying for life insurance. Adams v. Policy Holders’ Ins. Ass’n. et al. (Cal.) ...... 21 
665(3)-—Although insured had disease called milk leg, evidence supported finding that_in- 
sured was in good health as stated in application. Burr v. Policy Holders’ Life Ins. 
a Doing eA So's bee 5s NS phe aoe BERETS AU eee RES OR Pa cece a ORs re 753 
'665(3)—Evidence in action on accident policy, sustained finding insured’s stating he was 
‘rigger’ by occupation did not constitute misrepresentation regarding occupation, where 
work did not take him off ground. Brix v. People’s Mut. Life Ins. Co. MN ane ko. 1089 
665(3)—Proof that insured’s interest in property was such that loss fell on him held suf- 
ficient proof of ownership in action on fire policy. Northwestern Fire & Marine Ins. 
Co.. oF Minneaneles, “Wien. vy. Clabes COMO oe ence ais park chs seas ; .1257 
665(3)—Evidence sustained finding that there was no fraud or concealment in obtaining 


sick benefit policy, as respects medical or surgical attention. Federal Life Ins. Co. v. 
Summergill. (Ga.) 


sae ih ind SAGE AL Bete, 6 itn AAT MIR ea ee CRED bee erate hee 30 

665(3)—Evidence held insufficient to establish plea that life policy sued on was obtained by 
false representations or willful concealment of material facts enhancing risk. Industrial 
Sale We eek: ae: ss I, PD ec 2s Seti Boa air beens ees oechine 01 


665(3)—Evidence as matter of law, sustained defense of vacancy of premises for 10 days 
preceding fire, in action on fire policy. tna Ins. Co. v. Trimmier et al. (Ga.) .... 808 
665(3)—Evidence showed that insurer which defended damage suit against insured suffered 
no prejudice by insured’s conduct, thus rendering insurer liable to insured under liability 


policy for amount of judgment rendered against insured. Glade v. General Mut. Ins. 
Ass’ n of Des Moines. (Ta.) 


sgl ie aha Te Sse Somali SE nk DA Pe a al tet ce RDS a 1348 
665(3)—In action on fire policy, evidence held to support finding that insured, at time of 
loss, was sole owner within ownership clause. Ashley et al. v. Central States Fire Ins. 
in: PU sca COE eke Ba ae eC oe as We ee NE Rear eae 575 


665(3)—Evidence held sufficient to sustain chancellor’s finding that life insurance policy 
was not procured through false and fraudulent statements in application that insured 
never had rheumatism. Inter-Southern Life Ins. Co. v. Stephenson. (Ky.) .......... 1200 


665(3)—Evidence established insured endeavored to honestly answer questions in application 
regarding his health. Evidence held insufficient to establish insured in application for 
life policy falsely stated he had not been attended by physician during past five years. 
State Life Ins. Co. v. Cumpton. (La.) 


vb rb on ace ok Rade ah he we IE, eee ay es ES 517 

'665(3)—Evidence held to support jury’s finding of insured’s “good health” when health 
policy was delivered and for specified time after its date. Ligrow v. Abraham Lincoln 
SANS, Bile Er GD: eS haccin gn wad os Reale Dawes HERES oc Oa oa bole eke ee ak wea ck 634 


665(3)—-In action on fire policy covering silo and barns in one of which moonshine still 
was being operated by tenants, thereby increasing risk, evidence held to support ver- 
dict finding insured landlord had knowledge of still. In action on fire policy, evidence 
held not to require finding that insured’s lack of knowledge of existence of still in 
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insured barn was established by positive and unimpeached testimony. Schaffer v. 
Hampton Farmers’ Mut. Fire Ins. Co. (Minn.) 

665(3)—In action on life and accident insurance policies, evidence held to support verdict 
finding that insured’s postdated check was unconditionally accepted in payment of first 
premiums, entitling beneficiary to recover without manual delivery of policies to in- 
sured. Martin v. Business Men’s Assur. Co. of America. (Minn.) : 

665(3)—Evidence held to show as matter of law that insured was in sound health at time 
life policy was issued. National Life & Accident Ins. Co. v. Williams. (Miss.) .... 

665(3)—In injured person’s action, against liability insurer, evidence authorized finding 
that insured’s failure to co-oferate in defending suit by plaintiff against insured was 
not proved. Tuder v. Commonwealth Casualty Co. (N. J.) 

665(3)—In action by person injured against liability insurer, defense of fraudulent pro- 
curement of policy held not established. Asnis v. Bankers’ Indemnity Ins. Co. (N.J.)..1129 

665(3)—In action by third party against insurer on automobile indemnity policy providing 
that indemnity did not extend to purchaser, transferee, or assignee of automobile evi- 
dence showed that insured, “sold, transferred or assigned’ automobile prior to accident. 
Fagg v. Massachusetts Bonding & Ins. Co. (Ore.) 

665(3)—Evidence sustained finding that at time of application there was no indication of 
insured’s heart trouble and that insured was in perfect health when policy was de- 
livered. First Texas Prudential Ins. Co. v. Nute. (Tex.) 

665(3)—Beneficiary’s testimony that insured was not sick when he had seen her prior 
application held not without panes value. Evidence in action on life policy held 
sufficient to sustain finding that insured was in good health at date of application. 
Washington Fidelity Nat. Ins. Co. v. Stewart. (Tex.) 

665(3)—Burden held on insurer to show by clear, cogent, and convincing proof that in- 
sured’s representations in application for life policy and in subsequent application for 
se were false. Equitable Life Assur. Soc. of the United States v. Dunn. 


665(3)—Record held to show insured’s representations in application, respecting accident and 
consulting physician, were “fraudulent,” entitling plaintiff life insurer to cancellation of 
policy. New York Life Ins. Co. v. Howard et ux. (U. 

665(3)—Evidence held to show performance of robbery policy condition excluding liability 
unless insured kept preeer books and accounts. A. W. Sewell Co. v. Commercial 
Casualty Ins. Co. (Utah. 

665(3)—Evidence supported finding that insurance broker’s erroneous statement regarding 
fire-insured’s financial worth was made through misunderstanding, and was not charge- 
able —— insured or real owner of insured property as misrepresentation. Bardwell 
et al. Commercial Union Assur. Co., Limited. (Vt.) 

068(3)—teteranes policy, issued in reliance on false representations, is unenforceable, in 
absence of other proof of honest intent than applicant’s bare affirmation thereof. In- 
sured’s admission that he knew his vision was seriously impaired before signing appli- 
cation for insurance justified court’s finding that contrary representation was made 
with intent to deceive. Mutual Life Ins. Co. of New York v. Campbell et ux. (Wash.) 

(4). Loss and liability of insurer in general. 

665(4)—Evidence in suit to foreclose insured’s mortgage, assigned to insurer by mortgagee, 
held to show that insured caused burning of insured building. Homestead Fire Ins. Co. 
v. Russell et al. (Ark.) 

665(4)—Evidence on suit on marine policy covering fire loss sustained finding that tur- 
pentine not totally destroyed was not damaged by fire. Evidence on suit on marine 
policy covering fire sustained finding that granulation and water content of tar was 
not caused by fire. Rausch Co., Inc. v. Franklin Fire Ins. Co. of Philadelphia, Pa. 


(La.) 
665(4)~Rwidence warranted finding allowing insured $2,000 for X-ray machine destroyed 
y fire. Jenness v. Fidelity Union Fire Ins. Co. (La.) 
euacll “endane as to cost of repairing truck, where uncontradicted, should govern amount 
genera for loss under fire policy. Alexander v. Home Ins. Co. of New York. 
a j 
665(4)—In_ suit on fire ‘policies, evidence held insufficient to establish defense of arson. 
Brooks v. Liverpool & London & Globe Ins, Co. (La.) 
665(4)—Evidence authorized finding that insurer had not shown that insured. holding em- 
ployers’ public liability policy, could not have been held responsible for motorist’s 
death; hence insurer was liable for amount insured paid in settlement of, and for at- 


torneys’ fees incurred in action for motorist’s death. Klemmer et al. v. Ohio Casualty 
Ins. Co. (Minn.) 7 


1377 

665(4)—Evidence sustained finding that cypress shingle roof destroyed had deteriorated 75 
per cent. in value; hence judgment for 25 per cent. of approximate cost of replacing 
roof " similar material was authorized. Nicholson v. Bankers’ & Shippers’ Ins. Co. 

iss 

665(4)—In actions on fire policies, proof of exact value of stocks and materials of fac- 
tories is not required; best proof available being sufficient. Whether accountant’s cal- 
culations represented fair value of insured manufacturer’s stock and materials when 
fire occurred held for jury, and evidence supported verdict. Williams et al. v. Southern 
Mut. Ins. Co. of Lancaster County. (Pa.) 

665(4)—Finding that liability insurer refusing settlement, within amount of policy, did not 
act in good faith and was therefore liable for entire judgment against insured exceed- 


ing amount of policy, held justified under evidence. American Mut. Liability Ins. 
Co. of Boston, Mass. v. Cooper. (U. S.) 
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665(4)—In action on theft policy, theft of automobile held not proven by merely showing 
simultaneous disappearance of automobile, and of conditional buyer thereof. La Porte 
Motor Co. v. Firemen’s Ins. Co. of Newark, N. J. (Wisc.) 

(5). Life and accident insurance. 

665(5)—Evidence sustained finding that insured’s death from acute dilatation of heart, due 
to sudden and unusual exertion when insured fell into whirlpool, resulted from “bodily 
injuries” received “exclusively * * * through accidental means.’’ Trueblood v. 
Maryland Assur. Co. of Baltimore et al. (Cal.) 

665(5)—Evidence sustained finding insured sustained permanent displacement of shoulder 
joint was “wholly and continuously disabled’ within accident policy terms. Brix v. 
People’s Mut. Life Ins. Co. (Cal.) .. 

665(5)—Evidence of insured’s . intoxication before starting out in automobile driven by 
companion when accident occurred held insufficient to defeat recovery on policy for 
accidental death. American Liability Co. v. Goddard. (Ind.) 

665(5)—Evidence held insufficient to show mine operator was totally disabled under acci- 
- policy insuring him as general manager. Columbia Casualty Co. v. McHargue. 


( 

665(5)~_Evidence sustained finding that blood clot resulting from accident lodged in lungs 
caused insured’s death, directly and solely by accidental means within terms of acci- 
dent policy. Livermore v. Union Indemnity Co. (La.) 

665(5)—Insured’s misstatement of age held not to affect insurer’s liability notwithstanding 
provision that in such case, insurer would only be liable for amount payable according 
to table at proper age, where no table was embodied in policy or introduced in evidence. 
Smith-Canclar v. Industrial Life Ins. & Sick Ben. Ass’n of New Orleans. (La.). 419 

665(5)—Evidence suvtained finding insured, suing on disability provision of life policy, was 
totally disabled as result of injuries. State Life Ins. Co. v. Cumpton. (La.) 517 

665(5)—Evidence held insufficient to require finding that hemorrhoids resulted from syphilis, 
within industrial policies excluding sickness resulting from venereal disease. Francois 
v. Washington Nat. Ins. Co. (La.) 1321 

665(5)—In action on policy insuring against death sustained by being accidentally ‘thrown 
from horse-drawn vehicle, evidence as to how insured met accident while in woods 
with farm wagon held insufficient to sustain finding for beneficiary. Slater v. Federal 
Life Ins. Co. (Mich.) 

665(5)—In action to recover benefits under health policy, evidence sustained finding that 
policy was in force prior to disabling illness commencing more than 15 days after ef- 
fective date. In action to recover benefits under health policy, evidence sustained find- 
ing that insured was in duly licensed hospital under treatment solely for illness, and 
ea days of its beginning. Smith v. Benefit Ass’n. for Railway Employees. 
(Minn 

665(5)—In actions on double indemnity clause in life policies, evidence supported verdict 
finding that insured’s death from septicaemia and pneumonia after squeezing pimple was 
effected solely through “accidental means.” Strommen et al. v. Prudential Ins. Co. 
(Minn.) . 528 

665(5)- Evidence held to ‘support finding that insured, kicked by horse while adjusting its 
collar preparatory to hitching horse to plow, was injured while “using or operating 
plow” within accident insurance policy. Pankonin v. Federal Life Ins. Co. (Minn.) .. 854 

665(5)—Evidence held not to justify finding that death of insured absentee occurred prior 
to expiration of seven-year period. Carlson v. Equitable Life Assur. Society of United 
States. (Minn.) : ; =e . 1000 

665(5)—Evidence warranted judge’ s finding that disability was partial, not total, precluding 
recovery on policies insuring against total and permanent disability. Curlee v. Mutual 
Life Ins. Co. (Miss.) . 

665(5)—Evidence disclosed insured had hernia before accident; hence verdict against in- 
surer was unsupported where accident policy excluded disability caused by hernia. Mas- 
ters v. Metropolitan Casualty Ins. Co. (Nebr.) 

665(5)—-Evidence established that plaintiff was totally disabled by illness preventing him 
performing any duty pertaining to his occupation during period involved within insur- 
ance policy. Collis v. Massachusetts Bonding & Ins. Co. ee ksies 


665(5)—Evidence sustained finding that injury to insured’s finger caused trenshanaleie: 
resulting in death, authorizing recovery under accident policy for death resulting solely 
through “accidental means.” That death followed accidental injury is not in itself proof 
that death resulted from injury within accident policy. Spicer et al. v. Benefit Ass’n 
of Ry. Employees. (Ore.) 

665(5)—-Failure to prove that blood poisoning germs entered insured’s thumb when pricked 
with pin did not ents recovery on accidental death policy. Pennine v. Peerless 
Casualty Co. (R. I.) 4. 


665(5)—Evidence in suit on scikdint policy established that death was caused by infection 
entering tooth socket following extraction and not PY extraction of tooth or subsequent 
operation. Century Indemnity Co. v. Carroll. (Tex.) 


665(5)—Proof, without more, that insured was killed by another raises presumption that 
death was accidental, and makes out prima facie cause under accident policy. Massa- 
chusetts Bonding & Ins. Co. v. Santee. (U. S.) 


665(5)—In action to recover benefits under health and accident insurance policy, evidence 
held to support finding that insured was wholly and continuously disabled from per- 
forming any duties pertaining to occupation. Hollinsworth v. Provident Life & Acci- 
dent Ins. Co. (W. Va.) 
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. Proof and adjustment of loss, 
665(7)—Evidence, while showing beneficiary signed receipt for amount of premiums paid on 
policy, held not to support plea that beneficiary accepted such amount in full settle- 
ment of insurer’s liability. Industrial Life & Health Ins. Co, v. Brown. (Ga.) 
665(7)—Evidence held to justify chancellor’s action in setting aside agreement whereby life 
insurance policy was surrendered by beneficiary for return of premiums paid because 
of — representations by insurer’s agent. Inter-Southern Life Ins. Co. v. Stephenson. 


665(7)— Evidence held to show insured’s compliance with automobile liability policy requir- 


ing immediate notice of accident, with fullest information then obtainable respecting it. 
American Casualty Co. v. Purcella et al. (Md.) 


(8). Estoppel or waiver. 

665(8)—Evidence held insufficient to establish insurer’s waiver of or estoppel to assert 
breach of warranty that insured building was on ground owned by insured. Roney et al. 
v. Commercial Union Fire Ins. Co. (Ala.) 

665(8)—Finding that insurer, which received notice of accidental death two days before 
funeral, waived right to demand autopsy, by delaying request therefor until several 
cart _ burial, held justified. Trueblood v. Maryland Assur. Co. of Baltimore et al. 

a . 

665(8)—Evidence authorized recovery on fire policy, as against contention that giving of 
second security deed constituted change in interest or title, invalidating policy, on 
theory that insurer’s agent issued and delivered policy and accepted first premium 
with knowledge that second security deed was in effect. Twin City Fire Ins. Co. 
Wright. (Ga.). 

665(8)—Evidence showed insurer’s “denial: of liability after three years and waiver of 
terms of accident policy respecting proof of disability. National Life & Accident Ins. 
Co. v. Bradley. (Ky.) 

665(8)—In action on fire policy, evidence held to support verdict that insurer waived bene- 
fits of clause requiring appraisal of loss. Royal Ins. Co. v. Santamoro. (Ky.) ....... 

665 (8)—Evidence held insufficient to show that independent adjuster or automobile fire 
insurer’s agents were authorized to waive notice and proof of loss. Vasaris v. National 
Liberty Ins. Co. of America. (Mass.) 

665(8)—In action to recover benefits under health policy, evidence sustained finding that 
insured gave correct answers in application, that they were correctly written by in- 
surer’s general managers without insured’s knowledge. Smith v. Benefit Ass'n. of 
Railway Employees. (Minn.) 

665(8)—Evidence held not to justify finding that insurer estopped itself from asserting that 
policy issued to operator of public garage did not cover damage to customer’s auto- 
monte in insured’s possession. Root Motor Co. v. Massachsuetts Bonding & Ins. Co. 


n.) . 
665 (S)— Sight circumstances, indicating intention to waive forfeiture of insurance policy, 


are sufficient to support finding of waiver. Evidence of insurer’s acceptance of over-due 
premiums after insured’s death, without requiring evidence of insurability, held ad- 
missible to show that forfeiture was waived before insured’s death. Stonewall Life 
Ins. Co. v. Cooke. (Miss.) 

665(8)—Evidence held to support plaintiff’s plea of waiver of formal proofs of loss in 
action on fire insurance policy. Chicago Fire & Marine Ins. Co. v. Herring. (Tex.) .. 

665(8)—Evidence supported finding that insurance broker communicated to insurance agents 
that fire insurance was to be in name of one not real owner. Bardwell et al. v. 
mercial Union Assur. Co., Limited. 

$ 666. AMOUNT OF RECOVERY 

666—Insured who fails to prove extent and value of his interest in property insured 
against fire is limited to nominal damages, where policy covered only insured’s partial 
interest. American Ins. Co. v. Porter. (Ala.) a 

666—In action on disability clause of policy, where insurer did not repudiate contract, but 
contended merely that insured was no longer entitled to monthly benefits thereunder, 
insured held not entitled to recover present value of benefits payable monthly during 
insured’s life expectancy, but merely benefits matured at commencement of suit. Mutual 
Life Ins. Co. of New York v. Marsh. (Ark.) 


; 1184 
666—Judgment for insured, so far as it awarded him $7.50 ‘disability benefits for life, held 


erroneous. Green v. Inter-Ocean Casualty Co. of Cincinnati, Ohio. 
666—Disability insurance contracts payable in installments held “money contracts” 
which action cannot be maintained for future installments because of insurer’s breach, 
but only for installments as they mature. Kithcart v. Metropolitan Life Ins. Co. 
(U. S.) 
666—I, iability | insurer may by its conduct become liable for entire judgment against insured, 


though a amount named in policy. American Mut. Liability Ins. Co. of Boston, 
Mass. v. Coope ) 


(U.S. 
$ 668. QUESTIONS FOR JURY. 
(1). In general. 
668(1)—Issue of insured’s mental incapacity to agree to cancellation of life policy held 
question for jury under evidence. Conservative Life Ins. Co. v. Hutchinson. (Ky.).. 
668(1)—Evidence held not to warrant submitting to jury issue of insurer’s vexatious 
refusal to pay loss. Mack v. Western & Sonthern Life Ins. Co. (Mo.) 
668(1)—Evidence in respect to insurer’s wrongful refusal to pay amount of policy or re- 
turn policy as respected liability for punitive damages held sufficient for jury. Derrick 
v. North Carolina Mut. Life Ins. Co. (S. Cc.) 
668(1)—Evidence in action on oral renewal of policy, insuring ’ plaintiff against liability for 
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damages caused by its employees’ automobiles, held sufficient to take case to jury. 
Whether insurer’s refusal to pay loss was wiilful and without reasonable cause held for 
jury in action on oral contract renewing policy insuring employer against liability for 
damages caused by employees’ automobiles. Massachusetts Bonding & Ins. Co. v. R. E. 
Parsons Electric Co. (U. S.) 
(2). Agency. 
668(2)—Whether insurance agent was recording agent or mere soliciting agent, without 
authority to enter on fire insurance policy insurer’s consent to assignment of insured's 
interest therein, held for jury. Stoner et al. v. First American Fire Ins. Co. of New 
York. (Ia.) 
668(2)—Whether insured, struck by train, committed suicide or not held for jury under 
evidence reasonably permitting of either inference. Jefferson Standard Life Ins, Co. v. 
Jefcoats. (Miss.) 
668(2)—Whether agent of insurer under truck insurance policy had authority to make cor- 
rections in erroneous description held question for jury under evidence. Commercial 
Standard Ins. Co. v. Roland et al. (Tex.) 
(3). The contract in general. 
668(3)—In suit on policy not to be effective until first premium had been paid and ac- 
cepted by insurer during applicant’s lifetime, evidence whether insured remained alive 
four days after disappearance so as to make policy effective held insufficient for jury. 
Metropolitan Life Ins. Co. v. James. (Ala.) 
668(3)—Whether insurance policy covering automobile was applied for and obtained before 
collision occurred held for jury. Cullen v. Hartford Accident & Indemnity Co. (Pa.)..1132 
(4). Avoidance and forfeiture. 
668(4)—Whether insured breached contract requiring him to co-operate with liability in- 
surer, so as to preclude injured person’s recovery against net, held for jury. 
United States Fidelity & Guaranty Co. v. Brandon et al. (Ark.) . 
668(4)—Whether insured failed to perform duty, imposed by liability policy, of assistin, 
insurer in defending suit against insured held for jury. United States Fidelity 
Guaranty Co. v. Snite. (Fla.) 
668(4)—In action on fire policy, whether insured knew of existence of two policies held 
for jury. Insurance Co. of Pennsylvania v. Fitzgerald. (Miss.) 
668(4)—Absent evidence that employee knew of or consented thereto, bookkeeping arrange- 
ment by which he was carried on another company’s pay roll prior to death held insuf- 
ficient, as matter of law, to show that he ceased to be employee of company holding 
group life policy insuring its employees against death occurring while employed by_ it. 
Whether insured, at time of death, was employee of company holding group life policy 
insuring its employees against death occurring while they were employed by such com- 
pany, held for jury. Deese v. Travelers’ Ins. Co. of Hartford, Conn. (N.C.) ......1234 
668(4)—Whether insured failed to co-operate with insurer, as respects right of person 
injured by insured’s operation of automobile to recover on liability policy, held fact 
— for jury. Graham v. United States Fidelity & Guaranty Co., Baltimore, Md. 


a.) 

sdecay aliases in ‘description of truck insured, consisting of wrong motor and serial 
numbers, held not, as matter of law, to invalidate policy. Commercial Standard Ins. 
Co. v. Roland et al. (Tex.) 

668(4)—Under evidence, whether insured breached co-operation clause of automobile liabil- 
ity policy held fact issue. American Indemnity Co. v. Martin et al. (Tex.) 

668(4)—In action on bank robbery policy, whether bank kept records so that loss sustained 
by taking of bonds, kept for bank’s customers, could be accurately determined by in- 
surer, held for jury under evidence. Bank of Union v. Fidelity & Casualty Co. of New 
York. (U. S.) 

C33. Title or interest in, possession of, or incumbrance on property. 
668(5)—In action on automobile theft policy, whether insured was unconditional and sole 
owner, where she had assigned certificate of registration to daughter, held for jury. 
Abraham v. Hartford Fire Ins. Co. (Ia.) 

668(5)—Whether insured was owner or had insurable interest in grain held for jury in 
action on fire policy covering elevator and contents. Raines v. Central States Fire Ins. 
Co. (Kan.) 

668(5)—Whether applicant for fire ‘policy advised insurer of true state of applicant’s title 
held for jury. Home Ins. Co. of New York v. Thornhill. (Miss.) 

668(5)—In suit on fire policy requiring insured to be unconditional and sole owner of 
property insured, evidence that he was not held insufficient for jury. Wilkinson et al. 
v. Goza. (Miss.) 

Fraud or misrepresentations in general, 

668(6)—Whether Tepresentations were made by insured to induce issuance of policy held 
question for jury under conflicting evidence in suit on policy. Guaranty Life Ins. Co. 
v. Johnson. (Ga.) 

668 (6)—Whether assured’s failure to disclose previous destruction of barn on premises, for 
which he received insurance from another company, was material to risk, held for 
jury, in suit on fire policy covering dwelling. Franklin Fire Ins. Co. v. Shahan. (Ga.) 

668(6)—Question whether insured’s misrepresentations were material to risk or were made 
with intent to deceive, if raised by evidence becomes issue of fact. American Central 
Life Ins. Co. v. Alexander. (Tex.) .. 

(7). Health, condition, or ‘habits of insured. 

668(7)—Whether insured was in sound health when policy was issued held for jury on 
conflicting evidence. National Life & Accident Ins. Co. v. Saffold. (Ala.) 498 

668(7)—Evidence on issue whether insured was in sound health at date of policy held to 
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make case for jury. National Life & Accident Ins. Co. v. Brim. (Ark.) ............. 746 
668(7)—Truth of warranty that insured is in good health is generally question for trier of 
fact: Dare v: Pulley: Ghebtese’. Tie Tae: Ges CD. ok obs i inchs cc cei cutee 753 


668(7)—Whether insured, when life policy was issued, had, or falsely represented_he did 
not have, cancer, precluding beneficiary’s recovery held for jury. Smith v. National 


Life & Accident Ins, Co. (GG.) 00 eis as cece cence cet eaten ecasenceues seecesaress 27 
668(7)—Whether insured was in sound health when life policy was delivered held for 
jury. National Life: & Aceident Ima: Ca; w. Cartan Gai 2 6... fs Se tect cee rees 272 


668(7)—Evidence of insured’s false representations as to health in application required 
directed verdict for insurer in action on life policy, Etter v. National Life & Accident 


Rae aks: | Ca icin 53S 5a Re ove te a ee xine a a bas oan eee eee 511 
668(7)—In beneficiary’s action on policies of life insurance, existence or nonexistence of 

heart disease before insured signed applications held for jury. Metropolitan Life Ins. 

Che. Ki. CO (SID vs caw dai wesc eke wae he te ae cain: Rad eeueer ccee wane 755. 
668(7)—Whether insured was in sound health when policy was delivered held for jury. 

Mack v. Western & Southern Life Ins. Co. (Mo.) ...............c cece eens ... 534 


668(7)—Unimpeached and uncontradicted evidence of insured’s false statements as to 
prior health and medical and surgical treatments in application for life policy sued on 
required directed verdict for defendant. Stango v. Metrgpolitan Life Ins. Co. (N. J.) 312 

668(7)—Whether insured obtained life policy by making Dice representations regarding 
health held for jury. Whether insured was in good health when life policy was delivered 
depends on particular circumstances. National Life & Accident Ins. Co. v. Shermer. 
COMED occ 's occs sla alels owsaw aware think aye ee aeeehigbet aabines \pelmeathiteed st ie Gani kare mee 783 

668(7)—Whether insured was in good health when life policy was delivered held for jury, 
whose finding thereon was conclusive on reviewing court. American Nat. Ins. Co. v. 


DOO CR iin ig bik ea 2 ds Ae es IO TRRR Ue cee SOREN Gs ohne eee ates 207 
668(7)—Whether insured knew he had heart disease when he applied for insurance and 
made representations as to having consulted physician, and when he subsequently 
signed statement for reinstatement held, under evidence, for jury. Equitable Life 
Assur. Soc. of the United States v. Dunn. CU, MF ie cock dcr lsviageen esas cates 248 
668(7)—Verdict should have been directed for insurer under evidence that insured was 
not in sound health when policies were delivered. Greenbaum v. Columbian Nat. Life 
Reha <hr Te ak 5 ests PR cae bh ve Le eee eek 489 


) 
668(7)—Where insured, three months before applying for life policy, asked physician to 
prescribe laxative, insured’s misrepresentation that he had not consulted physician held 
not so apparently material as to justify refusal of submission of issue of materiality 
to jury. Where there is no substantial conflict of evidence, questions respecting mater- 
iality of insured’s misrepresentation and whether insured suffered from undisclosed 
disease may be taken from jury. Zogg v. Bankers’ — Co. of Des eee Iowa. 
(U. S$.) PPT ae ree ne ie tee her ee ht Sea ee le 34 . 968 
(8). Payment of premiums. 
668(8)—Evidence in action on life insurance policy, held sufficient to take to jury question 
whether premiums were paid by insured’s son before expiration of grace period. Evi- 
dence held sufficient to take to jury question whether insured’s letter, inclosing check 
for premiums on policy, was mailed to insurer before insured’s death. Stonewall Life 
Ins. Co. v. Cooke. (Miss.) OUT TIE Ee ee 296 
668(8)—Whether alleged false representation in application was material or contributed to 
contingency causing death was fact — for court. First Texas Prudential Ins. Co. 
Wi iene CRD ore orale cn FO a ae beens alee ctaReOA Se Oo Ne a de Clas = Seal Lis ens Se 
(10). Loss and liability ‘of insurer in " general. 
668(10)—Evidence in action on fire policy respecting partial and total loss held to warrant 
— of issues to ae Springfield Fire & Marine Ins. Co. et al. v. Ramey. o 
ct Se Cee ee ee Pe Pr eee 3 
668(10)- —Whether automobile was stolen within theft. insurance policy, when taken by per- 
son previously authorized to drive car, held question for jury. Farnum v. Bankers’ & 
Shippers’ Ins. Co. of New York. (Mass.) . 1122 
668(10)—In action on office robbery policy, evidence held insufficient to present. question 
for jury on insurer's liability unde: terms of policy. Shannon Furniture re v. Federal 


Bupete: SG; COMM | eos can eeccee ua ge wan 6 adie eck WR dale Oe Sit ee A 0 ala a oe 227 


668(10)—To raise jury question in action on policy, evidence that fire was of incendiary 
origin must involve reasonably well-grounded facts; mere suspicion being insufficient. 





Williams et al. v. Southern Mut. Ins. Co. of Lancaster County. (Pa.) .. 1064 
668(10)—Insured’s brother, paying for board os ne ging from insured, held not as matter 

of law, member of insured’s “household” - ily,” within exception in automobile 

liability policy. American Indemnity Co. v. oo Gh Gh - FO a Sood eh iccs vetoes 922 
668(10)—Whether robbery occurred before 10 o’clock p. m., as required by policy, held for 

jury under evidence. A. W. Sewell Co. v. Commercial Casualty Ins. Co. (Utah.) ... 230 


668(10)—In action on fire policy covering personal property, defendant insurer, under evi- 
dence, held entitled to have issue of arson submitted to jury. Anderson v. Law Union 
& Rock Ins. Co., Led, CW. Va) ...cecccees: ddl Ra ER ee Se 411 

at), Life or accident insurance. 

668(11)—Whether death of insured found in river resulted from drowning or violent 
means held for jury. Metropolitan Life Ins. Co. v. James. (Ala.) ‘ 255 

668(11)—Suspicion or conjecture as to what caused insured’s death is not sufficient to con- 
stitute evidence to take case to jury. In action on policy insuring deceased against 
death by wrecking of his automobile, beneficiary’s evidence held insufficient to warrant 
submitting case to jury. North American Acc. Ins. Co. v. West. (Ky.) 629- 

668(11)—In action on accident policy, whether insured was disabled in material “degree ‘from 
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carrying on business of farmer held for jury. National Life & Accident Ins. Co.’ v. 
Bradley. (Ky. 

668(11) Evidence held insufficient for jury on question of beneficiary’s diligent effort to 
locate insured during latter’s absence, as required to raise presumption of death. 
Evidence held insufficient for jury on question whether insured resided in state at time 
of departure, as required to raise presumption of death from seven year’s absence. 
National Life & Accident Ins. Co. v. Pate. (Ky.) 

668(11)—In action on accident policy, whether death, 26 days after automobile accident, re- 
sulted therefrom directly and independently of all other causes, held for jury under 
evidence. Kentucky Cent. Life & Accident Ins. Co. v. Jones. (Ky.) 

668(11)—Whether insured’s death in garage was result of accidental means, exclusive of 
inhalation of carbon monoxide gas, held for jury. Palmer et al. v. Order of United 
Commercial Travelers of America. (Minn.) 

668(11)—Whether insured’s disability occurred during first six months of life policy, thus 
precluding recovery on permanent total disability provisions held for jury. Cope 
Central States Life Ins. Co. (Mo.) 

668(11)-—Whether so-called light delivery car was ‘‘automobile truck,” within exception to 
insurer’s liability under special automobile accident policy, held question for jury. 
Smith v. Maryland Casualty Co. (N. D. j 

668(11)—Under evidence, whether insured suffering from progressive spinal muscular 
atrophy was “totally disabled” within disability clause of life policy held fact question 
for judge sitting without jury. Cantor v. Metropolitan Life Ins. Co. (Pa.) 

668(11)—Evidence in respect to cause of death as respected insurer’s liability on policy held 
sufficient for jury. Derrick v. North Carolina Mut. Life Ins, Co. (S. C.) 
(12). Suicide. 

668(12)—Whether insured’s death by revolver shot in head was accidental or suicidal held 
for jury. Metropolitan Life Ins. Co. v. Hogan. 

668(12)—Evidence negativing theory that insured’s fall through window was accidental, re- 
quired directed verdict for life insurer defending on ground of suicide. Travelers’ Ins. 
Co. of Hartford, Conn. v. Miller. (U. 

(13). Amount or extent of loss. 

668(13)—Weight of testimony concerning value of merchandise destroyed by fire held for 

jury. Sussex Fire Ins. Co. v. Barton. (Ala.) 


Vv. 


1317 


364 
668(13)—In suit on group policies, whether insured was permanently and ‘totally disabled 


and lost right eye as result of injury received in automobile accident held for jury. 
Missouri State Life Ins. Co. v. Johnson. (Ark.) 

668(13)—Whether insured became wholly and permanently disabled by bodily disease held 
for jury. Equitable Life Assur. Soc. of United States v. Fannin. (K 

668(13)—Whether insured who sustained injuries necessitating amputation of right foot at 
instep was totally disabled within disability policy held question for jury. Wilson v. 
Metropolitan Life Ins. Co. (Minn.) 

668(13)—Whether insured was totally and permanently disabled within disability provision 
of life policy at time claim was filed held for jury, notwithstanding disability subse- 
quently ceased. Maze v. Equitable Life Ins. Co. of Iowa. (Minn.) 

668(13)—Whether insured was disabled before reaching age 60 and thus entitled to total 
permanent ‘disability insurance held for jury. Aetna Life Ins. Co. v. Thomas. (Miss) 

668(13)—Evidence on issue whether employee in group life policy suffered total and per- 
manent disability during period of employment held to make case for jury. Hurt v. 
Equitable Life Assur. Soc. of United States. (Mo.) 

668(13)—Whether insured was wholly and continuously disabled within insurance policy 
i Ps ted evidence, for jury. Green v. Inter-Ocean Casualty Co. of Cincinnati, Ohio. 


668(13)—Whether death of insured struck by man he allegedly assaulted, was by “acci- 
dental means,” within double indemnity provision of policy, held for jury. Camp v. 
Prudential Ins. Co. of America. (Pa.) 

668(13)—-Whether accountant’s calculations represented fair value of insured manufacturer’s 
stock and materials when fire occurred held for jury, and evidence supported verdict. 
Williams et al. v. Southern Mut. Ins. Co. of Lancaster County. (Pa.) 

668(13)—-Whether insured was totally disabled within provisions of policy held for jury. 
State Life Ins. Co. v. Wilson. (Tex.) 

668(13)—Where there is substantial remnant of building left after fire, question whether 
loss is total is mixed question of law and fact, and sole fact issue for jury is whether 
reasonably prudent uninsured owner would utilize remnant as basis for restoration of 
building. Reliance Ins. Co. of Philadelphia v. Nichols et al. (Tex.) . 

668(13)—Where following gunshot wound four fingers of farmer’s left hand had to be 
amputated, index finger below and the others just above knuckles joining fingers to 
palm, question of “permanent and total loss of a hand” within policy indemnifying 
therefor held for jury. Citizens’ Mut. Life Ass’n v. Kennedy. (Tex.) 

668(13)—In actions to recover double indemnity under life policies, evidence held insuf- 
ficient for jury on question whether insured’s death from infection after hay fever 
meee was caused by “accidental means.’’ Jensma v. Benefit Ass’n of Ry. Employees. 

(14). Notice, proof and adjustment of loss. 

668(14)—-Whether at time insured made proof of loss she knew that another set fire to 
house, or had only heard of such other’s confession, held for jury. Union Fire Ins. 
Co. of Paris, France v. Ryals. (Ala.) { 

668(14)—Whether notice of insured’s death given five months after discovery of insur- 


ance certificate was within reasonable time held for jury. Missouri State Life Ins. 
Co. v. Barron et al. (Ark.) ... 


293 


532 


545 
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668(14)—Where employer kept major group policy providing for immediate notice of injury, 
and certificate issued to insured contained no such provision, whether notification given 
about 19 months after accident, when insured obtained information that notice was 
required, was given within reasonable time, held for jury. Missouri State Life Ins. 
Co. v. Johnson. (Ark.) 
668(14)—Where facts regarding proof of loss and waiver of policy provisions were shown 
by uncontradicted evidence, court properly decided questions as matters of law. 
Western Automobile Casualty Co. v. Lee. (Ky.) s.ekeee 
668(14)—Whether automobile collision insurer’s adjuster had authority to. agree to repair 
automobile and deliver it to insured when repaired held for jury. Whether automobile 
collision insurer’s adjuster agreed to settle loss by repairing automobile held for jury. 
Breuer v. Continental Ins. Co. (Minn.) 
668(14)—Whether insurer was given reasonable opportunity to inspect remains of prop- 
erty damaged by fire as authorized by policy, held for jury. Isaac et al. v. Donegal 
& Conoy Mut, Fire Ins. Co. (Pa.) 
668(14)—-Whether insured made false and fraudulent claim of fire loss held for jury. 
Williams et al. v. Southern Mut. Ins. Co. of Lancaster County. (Pa.) ; 
668(14)—Reasonable time to notify automobile liability insurer of loss or accident is for 
jury, unless delay was so great that court may rule question as matter of law. Jackson, 
to Use of Davis, v. American Automobile Ins. Co. 
(15). Estoppel or waiver. 
668(15)—Whether agent of fire insurance company, authorized to countersign policies, had 
power to waive written proof of loss, held for jury. Whether agent of fire insurance 
company waived written proof of loss held for jury. Whether insured informed fire 
insurance agent with power to countersign policies that insured owned only one-twelfth 
interest in insured property held for jury. American Ins. Co. v. Porter. (Ala.) 
668(15)—Whether alleged misrepresentations in application concerning insured’s health were 
made by beneficiary procuring insurance, or were falsely written by insurer’s soliciting 
agent, held for jury. First Nat. Life Ins. Co. of America v. Maxey. (Ala.) .... 
668(15)—Whether insurer waived or was estopped from setting up policy provision limiting 
liability to return of premium for death within two years from date of policy issued 
insured who had been treated for serious disease by physician held 4 jury, where in- 
surer’s agent knew facts. Life & Casualty Ins. Co. v. Dunham. (Ark 
668(15)—Whether insurer was estopped, by its agent’s conduct and statements in regard to 
application, to avoid accident policy for alleged false representation in application that 
insured’s average weekly earnings exceeded single weekly indemnities payable under 
. policies carried by him, held for jury. Ocean Accident & Guarantee Corporation, 
Ltd. v. Howell. (Ga.) ; a, : 
668(15)—Whether insurer waived requirement of fire insurance e policy that insured furnish 
affidavit, stating facts showing cause and extent of loss, within sixty days held for jury. 
Stoner et al. v. First American Fire Ins. Co. of New York. {Ta.) 
668(15)—Whether insurer’s agent fraudulently induced insured to sign applications without 
reading contents, so as to preclude defense of insured’s misrepresentations therein, was 
jury question, hence court erroneously excluded testimony on such point. Metropolitan 
Life Ins. Co. v. Trunick’s Adm’r. (Ky.) 
668(15)—Where facts regarding proof of loss and waiver of policy provisions were shown 
by uncontradicted evidence, court properly decided oe as matters of law. Wes- 
tern Automobile Casualty Co. v. Lee. (Ky.) Ae 
668(15)—Whether insurer was chargeable with undue ‘delay in " presenting issue of non- 
liability for negligence of insured’s servant while on detour for his own purpose held 
issue of fact. Sauriolle v. O’Gorman et al. (N. H.) 
668(15)—Whether life insurance company waived forfeiture of lapsed policy by failure to 
notify insured of necessity for medical examination before ——— held for eer: 
Rocky Mount Sav. & Trust Co. et al. v. Aitna Life Ins. Co. (N.C 1236 
668(15)—Evidence on issue whether insurer was estopped by acts of aaa which had no 
power to waive conditions in automobile indemnity policy, to claim that purchaser of 
automobile was not covered by policy which did not extend indemnity to purchaser ex- 
cept by insurer’s written consent which was not — held for jury. Fagg v. 
Massachusetts Bonding & Ins. Co. (Ore.) .. 1360 
668(15)—In action on health policy, conflicting evidence on ‘furnishing proofs ‘of loss and 
sufficiency thereof made case for jury. Pardue v. National Mut. Acc. Ins. Co. (Tex.)..1119 
§ 669. INSTRUCTIONS. 
(1). In general. 
669(1)—Instruction charging statute regarding penalty for insurer’s refusal to pay loss 
within sixty days after demand held warranted, where insurance was not paid within 
sixty days after request for nen rn by proofs of loss. Twin City Fire 
Ins. Co. v. Wright. (Ga.) . aes 
669(1)—Giving of instruction requiring insurer’s establishment of both defenses of arson and 
of false swearing, either of which precluded recovery, held reversible error. Summers 
v. Automobile Ins. Co. of Hartford, Conn. (W. ) 
(2). The contract. 
669(2)—Evidence held to sustain charge to find for plaintiff in action on oral contract 
renewing policy insuring employer against liability for damaves caused by employees’ 
automobiles, if jury found certain facts. Massachusetts Bonding & Ins. Co. v. R. E. 
Parsons Electric Co. (U. S.) 439 
669(2)—Court by instruction respecting recovery on fire ‘policy was without ‘authority | to 
make new contract for parties Westchester Fire Ins. Co. v. Rose et al. (Va.) ae 
(4). Avoidance and forfeiture. 
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( Title or interest in property. 
669(5)—In suit on fire policy, involving question whether second security deed was executed 
when policy issued, charge giving statutory definition of executed and executory con- 
tracts held applicable. In suit on fire policy, on issue of invalidating change in title or 
interest, charge authorizing jury to find that inception of policy was on date other than 
date stated in policy held not erroneous. Twin City Fire Ins. Co. v. Wright. (Ga.)..1259 
669(5)—Defendant’s instruction precluding recovery of insured under fire policy were not 
owners of property held ew refused under evidence. New York Underwriters’ 
Ins. Co. v. Mullins et al. (Ky.) 
669(5)—Instruction precluding recovery on policy if insurer did not know building insured 
was on leased premises held reversible error as not properly presenting insurer’s de- 
fense. New York Underwriters’ Ins. Co. v. Ray. (Ky.) 
(6). Fraud or misrepresentations in general. 
669(6)—Evidence held insufficient to require finding as matter of law of falsity of insured’s 
answers to questions in application. Conservative Life Ins. Co. v. Hutchinson. 


y- 
669(6)—In action on life policies, instruction regarding misrepresentations in applications 
held erroneous under evidence. Metropolitan Life Ins. Co. v. Trunick’s Adm’r. (Ky.) 
(7). Health, or conditions or habits of insured. 
669(7)—Charge that it was undisputed that policy was in life at insured’s death held proper, 
notwithstanding contention that policy never took effect because insured was not in 
sound health when it was issued. National Life & Accident Ins, Co. v. Lee. (Ga.) 


(11). Death of, or injury to person insured, and cause thereof. 
669(11)—Instruction, if heat stroke was proximate cause of insured’s death, insurer would 
be liable, although death might have resulted at later date from abscess in insured’s 
brain, held proper. Missouri State Life Ins. Co. v. Barron et al. (Ark. 
669(11)—Where life policy excluded liability for disability benefits, if sickness occasioning 
disability occurred within first six months of policy, instruction predicating recovery on 
finding disability occurred after expiration of six months held erroneous. Cope v. Cen- 
tral States Life Ins. Co. (Mo.) 

i instructions re- 
lating to brawl or altercation between insane father and insured held erroneous under 
evidence, In action to recover death benefit under accident insurance policy, instruction 
to effect that death was not accidental if insured committed suicide held erroneous under 
evidence. Lebs v. Mutual Ben. Health & Accident Ass’n. (Neb.) 


(12). Extent of loss and liability of insurer. 

669(12)—In action on fire policy covering merchandise and store fixtures, instruction fixing 

measure of insured’s recovery which did not recognize “three-quarters” clause held er- 

roneous. In action on fire policy covering merchandise and store fixtures, correct in- 

struction defining term ‘‘cash value” set out. New York Underwriters’ Ins. Co. v. 

Mullins et al. (Ky.) 

669(12)—Requested instruction in action on fire policy held erroneous as failing to furnish 
standard by which jury might determine whether building was partial loss. Springfield 
Fire & Marine Ins. Co. et al. v. Ramey. (Ky.) 

669(12)—Instruction defining words “wholly disabled” in insurance policy as meaning sub- 
stantial inability to obtain and hold employment held erroneous. Equitable Life Assur. 
Soc. of United States v. Fannin. (Ky.) 

669(12)—In action on mortgage clause of fire policy, instruction held not erroneous as 
telling jury to find for plaintiffs in amount of loss sustained by plaintiffs instead of 
amount due under mortgage. Rowland et al. v. Boston Ins. Co. (Mo.) 

(13). Notice, proofs, and adjustment of loss. 

669(13)—Instruction that discrepancy in insured’s statements regarding property value 
would not defeat recovery on fire policy, if they could be accounted for as opinion or 
mistake, held not erroneous. Singleton v. Hartford Fire Ins. Co. (Cal.) 

669(13)—Correct instruction setting forth defense based on whether insured under fire 
policy committed any fraud or made any false statement in proof of loss and accom- 
panying affidavit stated. New York Underwriters’ Ins. Co. v. Mullins et al. (Ky.).. 

$ 670. VERDICT AND FINDINGS. 

670—Where there was evidence as to false swearing of insured as to value and incendiarism 
and verdict was general, it must be presumed that insured’s statements regarding value 
were not willfully fraudulent and that he did not cause fire. Where no special issues 
were submitted regarding value of property destroyed and verdict for full amount of 
fire policy was general, it must be concluded actual value exceeded amount of insur- 
ance. Singleton v. Hartford Fire Ins. Co. (Cal.) 

§ 672. JUDGMENT. 

672—Court had jurisdiction to render judgment requiring insured’s payment of future install- 
ments under accident policy, where only condition to payment was within issues of 
case, and was determined. Brix v. People’s Mut. Life Ins. Co. ) S56 

$ 675. COSTS AND ATTORNEY’S FEES. 

675—Witness is entitled to statutory fee and “mileage, notwithstanding witness is plaintiff's 
wife, son, or other relative. Plaintiff testifying in his own case is not entitled to 
witness fee. Where husband and wife and their son, injured in same accident, sued 
separately, wife and son, being witnesses in husband’s action, held entitled to witness 
fees and mileage in such action. Under statute, affidavit stating actual miles traveled 
within state is essential to allowance of witness’ mileage. Amount of premium for cost 
bond required from nonresident plaintiff held not taxable as disbursement. Leonard v. 
Bottomley et al. (Wis.) 2 
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XIX. Reinsurance. 


§ 677. THE CONTRACT IN GENERAL. 

§ 679. CONSTRUCTION AND OPERATION. 

679—-Under reinsurance contract, reinsurer’s liability to reinsured held not to terminate 
until end of grace period for premium payment under accident policy. Midwest Life 
& Casualty Ass’n v. Employers’ Reinsurance Co. (Kan.) 


XX. Mutual Benefit Insurance. 
(A) CORPUVURATIONS AND ASSOCIATIONS. 
§ 688. EXEMPTION FROM GENERAL LAWS REGULATING INSURANCE. 


688—Evidence showed that in certain agent’s territory and in dealing with applicant, in- 
surer, licensed in Texas as fraternal benefit society, was .attempting to write life 
insurance, making Texas laws relating thereto applicable. Under statute, enactments 
governing life insurance companies are inapplicable to fraternal benefit societies operat- 
ing as such. American Ins. Union v. Lowry. (U. S.) 
§ 697. SUPERIOR, SUBORDINATE, AND “AFFIL IATED BODIES. 
697—-Subordinate lodge or local council of mutual benefit society is agent of supreme lodge 
< count en contrary declarations in by-laws. Niemann v. Security Ben. 
ss’n, Saat 
§ 699. REINSURANCE. 
699—Insurer contracting. to take over insured’s insurance in association and issue insured 
new policy in lieu of old policy, on basis of ee for old policy, could not avoid 
policy on ground of misrepresentations in application for new policy. National Aid 
Life Ass’n v. Bailey. (Tex.) 
(B) THE CONTRACT IN GENERAL. 
§ 712. WHAT LAW GOVERNS. 
712—Fraternal benefit certificate delivered within state, on life of state resident who paid 
premiums within state held governed by law of state where delivered, notwithstanding 
certificate provisions and insurer’s by-laws to contrary. Hoffman v. North American 
Union. (Mo.) 
§ 715. APPLICATION AS PART OF CONTRACT. 
715—Application, constitution, by-laws, and_ certificate constituted insurance contract of 
fraternal benefit association. Sovereign Camp, W. O. W. v. Condry et al. (Ark.)..... 
§ 717. CONSTITUTION, BY-LAWS, OR RUG LES AS PART OF CONTRACT. 
718. EXISTING PROVISIONS. 
718—Application, constitution, by-laws, and a gg constituted insurance contract of 
fraternal benefit association. Sovereign Camp, W. O. W. v. Condry et al. (Ark.) 
§ 719. —— SUBSEQUENT PROVISIONS "OR AMENDMENTS. 
(1). In general. 
719(1)—Contract between beneficiary and benevolent association consisted of certificate and 
constitution and by-laws in force at time and amendments not reducing value of cer- 
tificate. Loyal Friends of America Benev. Ass’n. v. Steward. (Tex.) 7a al 
(3). Relating to rate of assessment. 
719(3)—Fraternal beneficiary society may amend its constitution and by-laws and exact 
increased premiums from members, if needed for discharging its functional obligations. 
Fraternal beneficiary society cannot by contract disable itself from exacting from mem- 
bers increased premium needed to enable it to discharge its functional —— 
Ancient Order of United Workmen of Kansas v. Hobbs. (Kans.) ey pad 
§ 723. MISREPRESENTATION, FRAUD, OR BREACH OF WARRANTY. 
(6). Statements as to medical attendance. 
723(6)—Answer to question in application for fraternal insurance whether applicant had 
consulted a_physician within last five years held a “warranty’’ in view of contract of 
insurance. Brotherhood of Railroad Trainmen v. Long et al. (Ark.) dé 
723(6)—Uncontradicted testimony concerning insured’s undisclosed sojourns in tuberculosis 
sanitariums prior to application as matter of law precluded recovery on mutual benefit 
policy. Sebastiani v. Independent Order of Foresters. (Pa.) 
§ 724. ESTOPPEL OR WAIVER AS TO DEFECTS OR OBLIGATIONS. 
(2). Misrepresentation, breach of warranty, or fraud. 
724(2)—If examining physician, on being truthfully answered by applicant, erroneously 
writes answers, insurer is estopped to rely on falsity, where there was no collusion 
between physician and applicant. Where examining physician who knew the facts put 
own erroneous interpretation on applicant’s truthful answer in warranty as to appli- 
cant’s previous health, applicant was entitled to rely on superior knowledge of examiner 
acting in good faith. That application contains warranty as to applicant’s previous 
health does not prevent estoppel of insurer from relying on falsity of answer due to 
misinterpretation of correct answer by examining physician acting in good faith. 
Brotherhood of Railroad Trainmen v. Long et al. (Ark. 


(C) DUES AND ASSESSMENTS. 

§ 743. REFUNDING OR RECOVERY OF DUES OR ASSESSMENTS PAID. 

743—Fraternal insurance policy did not lapse, so as to permit recovery of premiums paid, 
because insured failed to make payments to section secretary, where such secretary 
made them to insurance department. Where section secretary had made insured’s pay- 
ments to insurance department of fraternal society, mere statement to beneficiary that 
insured was in arrears, without telling him of secretary’s payments, was not material 
misrepresentation so as to permit recovery of premiums paid. Frohlich v. Supreme 
Lodge, K. P. (Ala.) A) oF 
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(D) FORFEITURE OR SUSPENSION. 
§ 749. NONPAYMENT OF DUES OR ASSESSMENTS. 
S720. ) NDER TO PREVENT FOR- 
FEITURE. 
(1). In general. 
753(1)—It was not incumbent upon fraternal benefit association member to continue tender- 
ing dues twice wrongfully refused. Sovereign Camp, W. O. W. v. Condry et al. (Ark.) 
(2). Person to whom payment may be made. 
753(2)—Under by-laws of fraternal benefit association, assistant secretary had no authority 
to collect dues in secretary’s absence. Payment actually received by insurer’s secretary 
held sufficient, although first paid to unauthorized recipient. United Friends of America 
v. Phillips. (Ark.) 
753(2)—-That premiums properly paid to secretary, authorized to receive them, were not 
sent to insurer’s home office, would not defeat liability on life policy. Woodmen of 
Union v. Anderson. (Ark.) 
753(2)—Secretary of Grand Lodge of benefit society properly refused to accept member’s 
dues, required to be paid to local lodge. United Brothers of Friendship of Texas v. 
Wilson. (Tex.) 
§ 754. EXCUSES FOR NONPAYMENT. 
754—Existence of disability when member defaulted in dues did not prevent forfeiture of 
rights under insurance certificate, where no claim had been submitted as required. 
Brotherhood of Railroad Trainmen v. Bridges. (Miss.) 
§ 755. ESTOPPEL OR WAIVER AFFECTING RIGHT OF FORFEITURE. 
(1). In general. 
755(1)—Restriction on agent’s power to waive conditions of mutual benefit society’s contract 
or manner of waiver is condition which may be waived. Niemann v. Security Ben. 
Ass’n._ (IIll.) 
) Powers of officers and ‘agents. 
755(2)—-Requirements in fraternal benefit association’s policy that member pay assessments 
within month and furnish certificate of good health, when sending dues to reinstate 
suspended policy held valid requirements which no officer could waive. Local camps of 
fraternal benefit association making collections and remittances are agents of governing 
body and subject to rules governing ordinary life insurance agencies. Sovereign Camp, 
W. O. W. v. Condry et al. (Ark.) 
(3). Demand, acceptance, and retention of assessment. 
755(3)—Where deceased member of fraternal benefit association had paid dues. within 
time required, at secretary’s home in her absence, and secretary had forwarded such 
dues with dues of other members after time required but insured merely rejected dues 
of deceased after learning of death, certificate was valid obligation. United Friends of 
America v. Phillips. (Ark.) 
(4). Custom and course of ‘dealing. 
755(4)—Fraternal benefit association’s local camp’s payment of sick member’s dues nearly 
two years and then failing to notify him of discontinuing payments estopped associa- 
tion to forfeit policy. Sovereign Camp, W. O. W. v. Condry et al. (Ark.) .. 
§ 756. NOTICE AND PROCEEDINGS TO GIVE EFFECT TO FORFEITURE. 
(1). Necessity of proceedings to declare forfeiture. 
756(1)—Provision in beneficiary certificate and lodge constitution that failure to pay dues 
within time specified would immediately render certificate void held valid. Brotherhood 
of Railroad Trainmen v. Bridges. (Miss.) 
§ 758. REINSTATEMENT. 


§ 761. HEALTH AND CONDITION OF INSURED. : 

761—Requiring additional information regarding physical condition before reinstatement 
expelled insured member defaulting in dues payment, where he had previously applied 
for benefits for impaired eyesight, held not unreasonable. Lodge could refuse to rein- 
state insurance of member expelled for nonpayment of dues, who had impaired eyesight 
when expelled and was not insurable risk. Brotherhood of Railroad Trainmen  v. 
Bridges. (Miss.) 

§ 763. WAIVER OF OBJECTIONS. 

763—Requirements in fraternal benefit association’s policy that member pay assessments 
within month and furnish certificate of good health when sending dues to reinstate 
suspended policy held valid requirements which no officer could waive. Sovereign Camp, 
W. O. W. v. Condry et al. (Ark.) 

$ 764.—— EFFECT. 

764—That insurer returned premium after insured’s death would not defeat liability, if 
delinquent premium was accepted and health certificate furnished while insured was in 
good health. Woodmen of Union v. Anderson. (Ark. ») 

(E) BENEFICIARIES AND BENEFITS. 


§ 767. INSURABLE INTEREST OF BENEFICIARY. 

767—Doctrine of waiver and estoppel held inapplicable to action on life policy, where de- 
fense was based on plaintiff's want of insurable interest. Creditor has insurable interest 
in debtor’s life to extent of indebtedness. Agreement between insured under policy of 
fraternal benefit society and one rendering services that value of services rendered and 
to be rendered was sum equal to amount payable under policy at insured’s death held 
to give such person insurable interest as creditor. Grand Lodge, Colored —— of 
Pythias of Texas v. Brown. (Tex.) 


§ 768. PERSONS WHO MAY BE BENEFICIARIES. 
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§ 770. STATUTORY PROVISIONS. 

770—Under law in force in 1930, that insured member of fraternal benefit society was de- 
pendent on person’s charity held not to render such person eligible as beneficiary in life 
policy. Though beneficiary in life policy was, at execution of policy, lawfully named 
as such because of insured’s dependency on her, she could be deprived of such right 
by change in law. Grand Lodge, Colored Knights of Pythias of Texas v. Brown. 
(Tex.) 
783. VESTED INTEREST OF BENEFICIARY. 

783—On death of insured under policy issued by fraternal benefit society, named bene- 
ficiaries have vested interest. Estelle Undertaking Co. v. Grand Lodge Colored Knights 
of Pythias of Texas. (Tex.) 

§ 785. DEATH OF BENEFICIARY BEFORE INSURED. 

785—Guardian of incompetent held unauthorized on death of designated beneficiary to 
designate incompetent’s estate as beneficiary in benefit certificate issued to ward. 
Incompetent’s heirs entitled under benefit association’s articles to proceeds of incom- 
petent’s benefit certificate, on death of designated beneficiary, and absence of will be- 
queathing proceeds, could raise invalidity of guardian’s act designating incompetent’s 
estate as beneficiary. Kay et al. v. Erickson. (Wis.) 

LOSS OR CONTINGENCY ON WHICH BENEFITS BECOME PAYABLE. 
IN GENERAL. 

: 787—Words, “without concurrence or will of person injured,” in accident policy provision, 
did not refer to insured’s consent to necessary operation. By- law provision in definition 
of accident held not to limit meaning of “accidental causes” within benefit certificate. 
By-law provision withholding benefits for strain held not to preclude recovery under 
beneficiary certificate for death traceable to hernia which resulted from fall. Muzzy v. 
Supreme Lodge of the Fraternal Brotherhood. (Cal.) 

787—Causative connection between injuries and intoxicated condition is unnecessary under 
ee constitution excluding from covet. injuries ‘while’ intoxicated. Ritchie 

Travelers’ Protective Ass’n of America. (N. C. 

787—Where members of benevolent association had paid in sufficient funds to pay claim, 
association could not defeat liability by showing that its officers had embezzled funds. 
Loyal Friends of America Benev. Ass’n. v. Steward. (Tex.) 

787—-Insured, who, according to uncontradicted testimony, struck another when latter denied 
theft charge, held, as matter of law, “engaged in violation of law’ and “aggressor in 
altercation,” within restrictions in benefit certificate. Modern. Woodmen of America v. 
Baker. (Tex.) 

787—Accident insurance certificate excluding ‘liability for death resulting from. violation of 
“any law” held not to cover death resulting from violation of automobile speed ordinance 
or statute prohibiting driving while intoxicated. Under accident insurance certificates, 
exclusion of liability for death resulting from accident to insured under influence of 
intoxicating liquor held to refer to insured’s condition, not cause of accident. Order of 
United Commercial Travelers of America v. Tripp. 

§ 789. NOTICE AND PROOF OF LOSS. 

(1). In general. 

789(1)—Subordinate lodge officers were agents of Grand Lodge to receive policy and proof 
of insured’s death. Williams v. Knights of Pythias, State of Louisiana, of North 
America, South America, Europe, Asia, Africa and Australia. (La.) 

§ 791. AMOUNT OF BENEFITS. 

(2). Benefits for disability. 

791(2)—Employee losing hand by amputation but engaging in trucking held not entitled to 
recover benefits for total incapacity to labor. Laws of benefit society, covering total dis- 
ability benefits for members. should be construed to mean what they ay: say. 
Brotherhood of Locomotive Firemen & Enginemen v. Hassell. (Tex.) wien, SO 

§ 793. RIGHTS OF BENEFICIARIES TO PROCEEDS. 

793—Insured’s son, designated as beneficiary of funeral benefit certificate, held entitled to 
payment of benefit as against his stepmother and her children. Setser v. Corbin Council 
No. 80, Junior Order United Mechanics. (Ky.) 

793—Provision of fraternal benefit society constitution that relief check be issued to wife 
“if living.’ and, if not, to deceased member’s children, held to mean if living at mem- 
ber’s death. Free and Accepted Masons v. Johnson et al. (Tex.) 


§ 796. RIGHTS OF REPRESENTATIVES OF BENEFICIARY. 

796—Benefits accruing under certificates of membership in fraternal, mutual aid, or benefit 
associations vest in beneficiary entitled thereto on accrual, and pass at beneficiary’s 
death to his legal representatives or heirs. Where wife was living when member of 
fraternal benefit society died, wife’s heirs were entitled to unpaid relief in preference to 
deceased’s daughter by prior marriage, notwithstanding wife died before main relief 
was payable. Heirs of beneficiary entitled to fraternal society benefits could maintain 
suit for such benefits without alleging and proving that there was no administration on 
beneficiary’s estate and no necessity therefor, since benefits could not be subjected to 
payment of beneficiary’s debts. Free and Accepted Masons v. Johnson et al. (Tex.) ..1240 

§ 797%. 

797%4—After death of insured under policy of insurance issued by fraternal benefit society, 
named beneficiaries may assign interest. Where beneficiaries under policy issued by 
fraternal benefit society, after insured’s death, assigned portion of proceeds, insurer on 
paying entire proceeds to beneficiaries with knowledge of assignment, held liable to 


assignee. Estelle Undertaking Co. v. Grand Lodge Colored Knights of Pythias of 
Texas. (Tex.) 
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$ 800. DAMAGES FOR REFUSAL OF PAYMENT. 
800—Benevolent association held exempt from payment of attorney’s fees as fraternal bene- 
fit society. Subsequent statute authorizing recovery of attorney’s fees not in effect at 
time of insured’s death held inapplicable. Loyal Friends of America Benev. Ass’n. v. 
eT. ota bc kane kc pncka a ba eR ee en TE tas OE Sa od aren 349 
§ 801. RELEASE OR DISCHARGE OF ASSOCIATION FROM LIABILITY. 
801—That, under certificate in force over 20 years and containing notation that payments 
were to cease after 20 years, insured could have been required to pay assessments and 
dues during time he remained member of lodge held consideration for surrender of cer- 
tificate for paid-up certificate for smaller amount. Helton v. Sovereign Camp, W. O. W..1184 
4{F) ACTIONS FOR BENEFITS. 


§ 803. Proven OF CHARTER, BY-LAWS, OR CERTIFICATE OF MEMBER- 


§ 805. ——- RESORT TO COURTS FOR SETTLEMENTS OF DISPUTES. 
(1). In general. 
805(1)—Fraternal benefit association’s notice to beneficiary of beneficiary’s opportunity to 
appear personally or by attorney before cabinet to establish claim on benefit certificate, 
as prerequisite to appeal to courts, held not to violate by-law requiring such notice, 
on ground that notice required personal attendance of beneficiary or her attorney. 
Gre eer ee EE, CEUIESD: <5: :bix 505s Ninel SRS WEREDE BERET Nabe toblos aa Bias sees 32 
§ 812. LIMITATIONS. 
812—Suit on policy providing that no action should be maintainable after one year from 
date that payment should be due, brought in June, 1931, held barred, though subor- 
dinate lodge to which beneficiary surrendered policy in September, 1929, failed to deliver 
policy to Grand Lodge until September, 1930. Williams v. Knights of Pythias, State of 
— of North America, South America, Europe, Asia, Africa and Australia. ra 
Bid on naa 5. Sh TERRES aL RE PEE 8516 3.4 AR SET ERA E-ORM REG Oh ROCA ESE ER NTS 6 
$ 814. PROCESS AND APPEARANCE. 
$14—Service upon secretary-treasurer of local lodge of foreign unincorporated fraternal 
benefit society whose membership was limited to one hazardous occupation held good 
in action on benefit certificate made within the state. Foreign unincorporated fraternal 
benefit society whose membership is limited to one hazardous occupation needs no 
license to transact business within state, so that insurance commissioner cannot accept 
service of process for it. Supreme Court is not bound by Insurance Commissioner’s 
interpretation of insurance laws nor by action of foreign fraternal benefit society, whose 
membership is limited to one hazardous occupation, in a previous case as to perviee of 
process. Winchester v. Grand Lodge of Brotherhood of Railroad Trainmen. (N. C.).. 775 
§ 815. PLEADING. 
. Plea, answer, or affidavit of defense. 
815(2)—Plea, in action on fraternal benefit certificate that insured was killed through con- 
spiracy between plaintiff beneficiary and S., “wherein (insured) would become intoxi- 
cated through efforts of (beneficiary) and S. would * * * fight with said a 
and thereby be killed,” held demurrable. Czecz v. New Era Ass’n. (Ill.) ...... 32 
$ 816. EVIDENCE. 
§ 818. —— ADMISSIBILITY. 
(2). Misrepresentation, breach of warranty, or fraud. 
818(2)—Evidence as to how examining physician conducted examination of applicant for 
insurance held admissible to explain basis of construction of applicant’s oral answer. 
Brotherhood of Railroad Trainmen v. Long et al. (Ark.) .............000 cee ee eeee 266 
(4). Death or injury and cause thereof. 
818(4)—In action on accident insurance certificate, bell boy’s testimony that, when he carried 
cracked ice to hotel room, inSured and companion were pouring liquid smelling and 
looking like alcohol into glasses and asked witness to have drink held admissible on 
question whether insured was intoxicated when subsequently driving automobile. In 
action on accident insurance certificate, bell boy’s testimony that on witness’ second 
trip to hotel room insured and companion, who had previously asked witness to have 
drink, were louder than before in conversation, and that insured was swearing loudly in 
lobby with ladies present, held admissible on question whether insured was intoxicated 
when subsequently driving automobile. In action on accident insurance certificate, testi- 
mony that when insured started to drive he had trouble in getting car away from curb 
and “zig-zagged so’? held admissible on question whether insured was intoxicated. In 
action on accident insurance certificate, testimony as to bottle on person of insured or 
companion at time of accident held admissible as circumstance attending accident. In 
action on accident insurance certificate, defense being intoxication, proof of any circum- 
stances tending to show insured intoxicated at time of accident was admissible, without 
limiting inquiry to precise moment of accident. Order of United Commercial Travelers 
of America v. Tripp. (U ) Mh cuts reals EW FER CR eee Rar Pe ees Sains a Sars eee 


$ 819. 





















































WEIGHT AND SUFFICIENCY. 
(2). Matters of avoidance or forfeiture. 
819(2)—Evidence held to show that query whether applicant had consulted physician during 
previous five years was truthfully answered, and that examining physician honestly 
placed construction of ‘‘No” on answer. Brotherhood of Railroad Trainmen v. Long 
EACLE. ir cbc aie be Hose 6 > Le, Wem ee eRe Bele see aa 266 
819(2)—Evidence held insufficient to establish defense fraternal life certificate had lapsed 


and had not been reinstated in accordance with insurer’s constitution and by-laws. 
UOMO “C LEMNTA: Fi. I.» IID a. 5s. Fishs Da, os cA oe wR EWR abe bre A os we taatens 


819(2)—In action on fraternal benefit certificate, evidence held sufficient to sustain verdict 
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that assessments had in fact been paid. Supreme Royal Circle of Friends of the World 
v. Anderson. (Ark.) 
819(2)—Evidence held not to show collusion between insured and insurer’s agent to prac- 
tice fraud on insurer in procuring issuance of certificate for one not in good health at 
time of application. Niemann v. Security Ben. Ass’n. 
(4). Death or injury and cause thereof. 
819(4)—Evidence sustained finding that death from embolism occasioned by operation for 
hernia, —— after insured fell on iron support, resulted solely from “accidental 
causes.”” Muzzy Supreme hase of the Fraternal Brotherhood. (Cal.) 
§ 824. CONDUCT. IN GENER 
§ 825. 
(1). In general. 
825(1)—Evidence held sufficient to take to jury question whether condition that benefit 
certificate should not be effective until delivered to and signed by insured while in 
good health was waived by insurer. Niemann v. Security Ben. Ass’n. (IIl.) 
§ 826. INSTRUCTIONS. 
(1). In general. 
826(1)—Instructions to find for defendant in action on benefit certificate, if defendant or 
its agent had no knowledge of falsity of insured’s answers to questions in application, 
held properly refused. Niemann v. Security Ben. Ass’n, (lIIl.) 
(2). Death or injury and cause thereof. 
826(2)—Where accident policy exempted insurer from liability for injuries while insured 
was under influence of liquor or for injuries caused by liquor, instruction permitting 
recovery unless injuries were caused by liquor was error. Ritchie v. Travelers’ Pro- 
tective Ass’n of America. (N. C.) 





